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As set forth in Decision No. C17-0503, in Proceeding No. 16M-0268T, the Commission currently maintains a reserve within the High Cost Support Mechanism (HCSM).  The reserve includes funds, in part, because of uncertainties caused by a judicial appeal challenging Commission findings of effective competition as they related to HCSM distributions.  The Commission stated that “[u]pon conclusion of the appeal, the Commission will make necessary determinations… to transfer funds for either basic service or broadband through a separate proceeding, consistent with the court’s orders.”[footnoteRef:1]  The Morgan County District Court dismissed, with prejudice, the appeal at issue on June 14, 2018.[footnoteRef:2]   [1:  Decision No. C17-0503, Proceeding No. 16M-0268T, at ¶ 15 (issued June 19, 2017).]  [2:  NE Colorado Cellular, Inc, doing business as Viaero Wireless v. Pub. Util’ Comm’n, et al. (Viaero v. PUC), Order RE Petitioner’s Motion to: 1. Vacate and Terminate Stay; 2. Release and Refund Bond; and 3. Dismiss with Prejudice, issued June 14, 2018 (2016CV30023). ] 

Through this decision we open a proceeding and propose the allocation of $10.8 million to the Broadband Deployment Board.  As discussed below, this amount appears to be no longer required by the HCSM to support universal basic service, and may be transferred for the purposes of broadband deployment, consistent with § 40-15-509.5, C.R.S. 
We invite interested persons to submit comments or briefing on this matter no later than July 13, 2018. Any person desiring to intervene or participate as a party or in this proceeding, shall file appropriate notices or motions by July 13, 2018.   
Discussion
Section 40-15-509.5(3) states that the Commission may allocate the HCSM for the deployment of broadband service in unserved areas of the state.  The section includes that the Commission “shall determine funds available for broadband deployment and the administration of the [Broadband Deployment Board] only from the HCSM money that it determines is no longer required by the HCSM to support universal basic service through an effective competition determination.” Under the current statute, the Commission may fund the deployment of broadband service in unserved areas through the use of HCSM funds collected by the HCSM surcharge rate in effect on May 10, 2014.  The surcharge rate of 2.6 percent was in effect on May 10, 2014, and has not changed since that date.  
On April 28, 2014, the Commission concluded that 56 wire center serving areas have effective competition for basic service.[footnoteRef:3]  The Commission subsequently transferred approximately $3 million to the Broadband Deployment Board based on annual year 2014 calculations and disbursements, finding that the funds were no longer required to provide basic service.[footnoteRef:4]  [3:  Decision No. C14-0434, issued April 28, 2014, Proceeding No 13M-0422T.]  [4:  Decision No. C14-1251, issued October 16, 2014, and Decision No. C14-1424, issued December 4, 2014, and Decision No. C16-0300, issued April 8, 2016, Proceeding No. 04M-388T.] 

In consolidated Proceeding Nos. 15M-0158T and 14M-0947T, the Commission determined effective competition exists in an additional 46 wire center serving areas.[footnoteRef:5]  Within those consolidated proceedings, the Commission also established HCSM support amounts to be paid to specific providers of basic service for the calendar years 2015, 2016, 2017, and 2018 for areas without findings of effective competition.   [5:  Decision No. C16-0027, issued January 11, 2016; Decision No. C16-0165, issued March 1, 2016, and Decision No. C16-0237, issued March 22, Proceeding Nos. 15M-0158T and 14M-0947T. ] 

Consistent with statutory directives in § 40-15-509.5, the Commission then opened Proceeding No. 16M-0268T, on its own motion, through Decision No. C16-0327, issued April 18, 2016. Within the Proceeding, the Commission stated it would consider whether HCSM funds are no longer required for basic voice service, with the intent to allocate funding for broadband deployment in Colorado.  Through subsequent decision, the Commission solicited comments from interested parties and the public.[footnoteRef:6]  [6:  Id.; See also, C16-0327, issued April 18, 2016, and C17-0256-I, issued March 31, 2017, Proceeding No. 16M-0268T. ] 

When we opened Proceeding No. 16M-0268T in April of 2016, there was significant disagreement between interested parties as to how much funding was no longer required for basic voice service within the HCSM. Concerns included uncertainties caused by then-pending judicial litigation filed by NE Colorado Cellular, Inc, doing business as Viaero Wireless (Viaero), which was also initiated in April of 2016.  Viaero’s judicial appeal challenged both the settlement distribution determinations and the Commission’s findings of effective competition in all 46 wire centers. 
In early 2017, the Morgan County District Court dismissed all claims raised by Viaero, with the exception of the findings of effective competition in 15 wire centers where Viaero previously received HCSM support.[footnoteRef:7] After the majority of Viaero’s appeal was dismissed in 2017, the Court narrowed its suspension on Commission findings of effective competition accordingly.[footnoteRef:8] The Commission therefore resumed its considerations to allocate funds for broadband deployment in Proceeding No. 16M-0268T.  [7:  Viaero v. PUC, Order Granting Motion to Dismiss Claims, issued February 1, 2017 (2016CV30023).]  [8:  See, Viaero v. PUC, Order: Response to Order Regarding Bond, issued February 23, 2017 (2016CV30023). ] 

As discussed in Decision No. C17-0503, Proceeding No. 16M-0268T, issued June 19, 2017, the Commission noted that it is not required to maintain a target reserve for HCSM disbursements to basic voice service.  Based on HCSM Administrator calculations, the Commission found that disbursements for basic voice service would be met, and the fund would remain solvent, if the HCSM were reduced significantly. The Commission therefore ultimately concluded that $9.45 million in funds were not required for basic voice service, and should be allocated for broadband deployment, consistent with §40-15-509.5.  
The reduction in the reserve and allocation to broadband deployment excluded findings for the 15 wire centers that were subject to Viaero’s then-pending suspension and appeal.  The Commission stated it would preserve a sufficient balance, which included at least $3.4 million for each year, throughout pendency of Viaero’s appeal. “Upon conclusion of the appeal” the Commission stated it would make necessary determinations in a separate proceeding to allocate funds for either basic service or broadband.[footnoteRef:9]  [9:  Decision No. C17-0503, Proceeding No. 16M-0268T, at ¶ 15 (issued June 19, 2017).] 

The Commission then closed Proceeding No. 16M-0268T, through its final order that allocated $9.45 million in HCSM funding to broadband deployment.  No party challenged the Commission’s order, and the HCSM Administrator allocated funding for broadband deployment accordingly. 
Recently, in its motion filed April 20, 2018, Viaero requested that the Morgan County District Court dismiss the pending litigation at issue, with prejudice.  Viaero stated that it “no longer wishes to pursue this appeal and seeks to terminate [the] matter….” Specifically, Viaero included that it sought dismissal because “developments external to [the] judicial review action have occurred affecting Viaero’s desire to continue this action, including changes in law governing the [HCSM]….” Viaero acknowledged that, upon dismissal of the appeal, the Commission would “move forward with its announced intent to conduct a separate proceeding following conclusion of the appeal…”[footnoteRef:10] citing specifically the Commission’s decision allocating $9.45 million to broadband deployment.  [10:  NE Colorado Cellular, Inc. d/b/a Viaero Wireless v. Pub. Util’ Comm’n, 2016 CV30023, Viaero Motion to Dismiss, filed April 20, 2018,  at 4 (quoting Decision No. C17-0503, Proceeding No. 16M-0268T, at ¶ 15 (issued June 19, 2017)).] 

As alluded to in Viaero’s motion to dismiss the litigation in Morgan County District Court, the General Assembly passed significant reforms to Article 15 of Title 40 in its 2018 legislative session (2018 Telecom Reform).  These latest statutory changes are effective August 8, 2018.  The Commission will pursue implementation of these specific statutory changes, including without limitation, through future rulemaking.[footnoteRef:11]   [11:  For example, Commission Staff has scheduled a workshop for July 10, 2018, to discuss Senate Bill (SB) 18-002, including the potential stakeholder engagement to address a notice of proposed rulemaking. ] 

With respect to HCSM administration, the 2018 Telecom Reform will cause ongoing allocations for broadband deployment.  However, unlike current statutory requirements, future HCSM disbursements to support basic voice service are prescriptive beginning January 1, 2019, based on HCSM contributions received at a surcharge rate of 2.6 percent, as set forth in statute.[footnoteRef:12]  [12:  See, e.g., § 40-15-208(2)(a)(IV), C.R.S. (2018) (requiring the Commission to allocate to broadband deployment certain percentages of the total HCSM amount collected starting in 2019). ] 

Through the Court’s order issued June 14, 2018, the Morgan County District Court granted Viaero’s motion, dismissed the case, with prejudice, and vacated the remaining court-ordered suspension of the Commission’s findings of effective competition in 15 wire centers. 
Status of the HCSM Fund
18. Funding for the HCSM is provided through a surcharge on telecommunications service providers’ intrastate revenues. The Commission has the statutory duty to determine the surcharge rate, which has been 2.6 percent of intrastate retail revenues since approximately April 2013 and was in effect on May 10, 2014.
	19.	The HCSM fund balance is currently $12,778,376. This balance reflects first quarter remittances and distributions to HCSM recipients.
20.	 The HCSM Administrator projects annual HCSM collections at the 2.6 percent
surcharge rate to be $33.9 million for 2018. 
21. 	Disbursements from the HCSM in 2018 and future years can be estimated with relative certainty.  Annual support for providers’ disbursements addressed pursuant to Decision Nos. C16-0027, C16-0165, and C16-0237 is estimated to be $33.5 million for 2018. All fund payment obligations for the HCSM for all recipients beginning in 2019 and beyond are contingent on amounts collected in those years, and therefore are not estimated by the HCSM Administrator at this time.  Notably, distributions to support basic voice service as set forth in the 2018 Telecom Reform are not reliant on any reserve HCSM amount held in the current balance. 
Administrative costs to support the fund range between approximately $350,000 and $400,000 annually. 
Historic reserves range between $8 million and $10 million.  The reserve has previously been maintained to account for unanticipated events, administrative costs, and most recently, litigation uncertainties. 
Because of the added certainties surrounding the fund, and the recently dismissed appeal, the HCSM Administrator recommended at our June 27, 2018 weekly meeting that the reserve be further reduced.  The HCSM Administrator recommended that a reserve of at least $2 million, but no more than $4 million, is appropriate to ensure funding is maintained for basic voice service. Additional amounts are not required for by the HCSM to support universal basic service
Findings and Conclusions
With the Morgan County District Court vacating its suspension of the Commission’s findings for the 15 areas previously in dispute, to date, the Commission has made findings of effective competition for 102 wire center serving areas throughout Colorado.  Dismissal of the pending appeal, with prejudice, and vacating the court-ordered suspension, enables the Commission to consider whether the current HCSM fund balance includes reserved amounts that are no longer necessary for basic voice service through our findings of effective competition.  
We find good cause to open this Proceeding for the purpose of determining the amount of funds no longer required by the HCSM to support universal basic service through Commission findings of effective competition, consistent with § 40-15-509.5, and our intentions stated in Decision No. C16-0268T, Proceeding No. 16M-0268T. 
Maintaining a reserve for the HCSM is within the Commission’s discretion.  Historically, this reserve accounts for administration costs and uncertainties of distributions from the fund.  We note that, with settlement for disbursement through the year end of 2018, and prescriptive disbursements based on statutory language starting in 2019, accounting for the HCSM can be anticipated with more certainty than in prior years.  
We find that a limited reserve is most appropriate. Given the relative certainty of distributions, and reliance on contribution amounts, funding for basic voice service is not in jeopardy even assuming contributions in coming years decline.   We therefore expect a minimum reserve of $2 million is sufficient to cover limited uncertainties that may arise regarding basic service contributions and disbursements, in addition to administration costs of the fund. 
  The remaining reserve balance of $10.8 million is no longer necessary for basic voice service, given Commission findings of effective competition, including the findings for 15 wire center serving areas no longer subject to court-ordered suspension.  We provide notice through this decision of our intent to allocate this amount to the deployment of broadband, consistent with §40-15-509.5.  
We invite interested persons to submit comments or briefing on the amount of funds no longer necessary to support universal basic service, given that Viaero’s pending appeal is dismissed, with prejudice, and that the court lifted the suspension of all findings of effective competition.  Comments and briefing shall be filed no later than July 13, 2018. 
Any person desiring to intervene or participate as a party or in this proceeding, shall file appropriate notices or motions to become a party by July 13, 2018. 

[bookmark: _Toc396459677][bookmark: _Toc401067495]ORDER
[bookmark: _Toc396459678][bookmark: _Toc401067496]It Is Ordered That:
The Commission opens this Proceeding on its own motion consistent with its intentions stated in Decision No. C16-0268T, Proceeding No. 16M-0268T, to determine what funds are no longer necessary to support universal basic service due to findings of effective competition, and the amount of funds to allocate from the Colorado High Cost Support Mechanism (HCSM) for broadband deployment, consistent with § 40-15-509.5, C.R.S.
Based on calculations presented by the HCSM Administrator, we notify interested persons that we anticipate $10.8 million is no longer required to support basic voice service, consistent with the discussion above, and intend to authorize allocation of this amount to broadband deployment. 
Interested persons may submit comments or briefing to the Commission by July 13, 2018. 
Any person, firm, or corporation desiring to intervene and participate as a party or amicus curiae in this proceeding, shall file appropriate notices or motions by July 13, 2018. 
This Decision is effective upon its Mailed Date.


[bookmark: _Toc396459679][bookmark: _Toc401067497]ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
June 27, 2018.
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