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30-28-1. Attempt to commit a felony.

Attempt to commit a felony consists of an overt act in furtherance of and with intent to commit a felony and
tending but failing to effect its commission.

Whoever commits attempt to commit a felony upon conviction thereof, shall be punished as follows:

A. if the crime attempted is a capital or first degree felony, the person committing such attempt is guilty of
a second degree felony;

B. if the crime attempted is a second degree felony, the person committing such attempt is guilty of a third
degree felony;

C. if the crime attempted is a third degree felony, the person committing such attempt is guilty of a fourth
degree felony; and

D. if the crime attempted is a fourth degree felony, the person committing such attempt is guilty of a
misdemeanor.

No person shall be sentenced for an attempt to commit a misdemeanor.

History: 1953 Comp., § 40A-28-1, enacted by Laws 1963, ch. 303, § 28-1.

ANNOTATIONS

Single intent crime. — The crime of attempt to commit a felony requires the specific intent to commit the
underlying crime. State v. Villa, 2003-NMCA-142, 134 N.M. 679, 82 P.3d 46, aff’d in part, rev’d in part, 2004-
NMSC-031, 136 N.M. 367, 98 P.3d 1017.

Legal adequacy. — If a jury could have found a defendant guilty of attempted second degree murder
without determining that he intended to kill his ex-wife, it could have convicted him of an attempt to commit
reckless or unintentional second degree murder, a crime that does not exist. State v. Carrasco, 2007-
NMCA-152, 143 N.M. 62, 172 P.3d 611, cert. quashed, 2008-NMCERT-011, 145 N.M. 531, 202 P.3d 124.

Child abuse. — There is such a crime as attempt to commit child abuse when the theory of the case is
intentional child abuse. State v. Herrera, 2001-NMCA-073, 131 N.M. 22, 33 P.3d 22, cert. denied, 131 N.M.
64, 33 P.3d 284, 182.

Sufficient evidence. — Where a videotape of a transaction in which the victim’s ATM card was inserted into
an ATM machine showed that the person using the ATM machine had tattoos on the person's arms, the jury
was able to compare stills of the videotape with the tattoos on defendant’s arms; and several days after the
victim’s purse had been stolen, the victim’s driver’s license was found in defendant’s vehicle, and defendant
told a police offer that defendant tried to use the victim’s ATM card, but the machine ate it, the evidence was
sufficient to support defendant’s conviction for attempt to commit unauthorized use of an ATM card of
another. State v. Verdugo, 2007-NMCA-095, 142 N.M. 267, 164 P.3d 966, cert. quashed, 2008-NMCERT-
001, 150 N.M. 558, 263 P.3d 900.

Where defendant purchased nine gallons of iodine and possessed over 5,000 pseudoephedrine pills, a
quart of acetone, scales, and an air purifier; and most of the pills had been removed from their blister packs,
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