Decision No. C96-0529

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 95R-071E

RE: THE INVESTIGATION INTO THE POSSIBLE MODIFICATION OF THE RULES CONCERNING INTEGRATED RESOURCE PLANNING, 4 CCR 723-21, AND THE RULES IMPLEMENTING SECTIONS 201 AND 210 PURPA, SMALL POWER PRODUCTION AND COGENERATION FACILITIES, 4 CCR 723-19.

ORDER GRANTING MOTION FOR EXTENSION OF TIME,
MOTION FOR LEAVE TO FILE RESPONSE, AND
PARTIALLY GRANTING APPLICATION FOR REHEARING,
REARGUMENT, OR RECONSIDERATION

Mailed Date:  May 24, 1996

Adopted Date:  May 22, 1996

I.
BY THE COMMISSION:

A.
Statement



This matter comes before the Commission for consideration of the application for rehearing, reargument, or reconsideration ("RRR") to Decision No. C96-373 filed by the Colorado Office of Consumer Counsel ("OCC").  Public Service Company of Colorado filed its Motion for Leave to File Response to the application for RRR and its Response to the OCC's application for RRR.  Now being duly advised in the premises, we will grant the request for reconsideration, in part, and deny it, in part.

B.
Discussion



1.
The application for RRR by the OCC objects to various portions of the Integrated Resource Planning ("IRP") Rules adopted in Decision No. C96-373.
  In particular, the OCC makes three suggestions for modification to the rules:  the competitive acquisition process in the rules should be revised to allow for a Commission hearing and decision prior to a utility's issuance of Requests for Proposals ("RFPs"), instead of subsequent to the RFPs; the exemption from the IRP process for amendments to existing power purchase agreements in Rule 9.1.7 should not permit extensions of such agreements; and the filing utility should be limited to its bid price when it seeks a certificate of public convenience and necessity ("CPCN") even for projects scheduled for construction beyond two years from the filing of the IRP application.



2.
We reject the suggestion to revise the IRP process to move the hearing and Commission decision to a point prior to issuance of RFPs.  The OCC essentially argues that, without a hearing and Commission decision prior to the RFPs, the RFPs themselves may be flawed and, consequently, may result in deficient bids.  In our view, the process approved in Decision No. C96-373 provides for adequate Commission supervision of the bidding process.  For example, the rules require that utilities seeking to acquire new supply-side resources or demand-side savings issue RFPs which fully disclose information necessary to yield responsive bids.  The rules require the utility to disclose the proposed bid evaluation criteria and the weights assigned to each criterion.  In instances where the utility or one of its affiliates bids to provide new resources, an independent third-party will monitor the evaluation and modeling of bids.  Requirements such as these, along with the opportunity for hearing before the Commission at the end of the competitive acquisition process, provide adequate guarantees of the fairness of the process for parties seeking to sell power to the utility.  A party could, at this hearing, argue that the RFPs themselves were substantially deficient such that the results of the process should not be approved.



3.
On the other hand, a process with no hearing after the issuance of RFPs would eliminate all opportunity for the Commission and interested parties to investigate the resource acquisition decisions made by the utility prior to actual acquisition.  The implementation of the RFP process by the utility would not be subject to scrutiny by this Commission prior to implementation under the proposal by the OCC.  We find this unacceptable.
  Therefore, we reject the OCC's proposed revisions to the rules.



4.
With respect to the proposed modification to Rule 9.1.7 (amendments to existing power purchase agreement, including extensions of such agreements, are exempt from the IRP process), we will grant the application for RRR.  We are persuaded that extensions of the term of power purchase agreements are likely to be material modifications to such agreements.  In addition, we agree that exempting extensions of existing agreements from the rules could result in the acquisition of new resources outside of the competitive acquisition process.  We also conclude that the rule (Rule 9.1.7) should be modified to remove existing ambiguity.  Therefore, Rule 9.1.7 will be amended:



Non-material mModifications to, or amendments of, existing power agreements, including excluding the extension of agreement duration, that add less than 10 MW of incremental capacity to the utility's system and that reduce the system-wide net present value of revenue requirements as calculated over a twenty-year period.  The utility shall carry the burden of proof associated with demonstrating that such modified or amended power purchase agreements comply with the requirements contained in this Rule.



5.
With respect to the OCC's final point (i.e., that the filing utility should be limited to its bid price when it seeks a CPCN even for projects scheduled for construction beyond two years from the filing of the IRP application), we reject this precise suggestion.  We note that the rules will not result in the grant of CPCNs for such projects.  Rather, a utility will still be required to initiate CPCN proceedings for proposed construction beyond the two-year period from the filing of the IRP application, and will be required to prove that its proposals are in the public interest.  Since, under the rules, a filing utility will not be requesting formal relief from the Commission (e.g., a CPCN) for projects outside the two-year period following the filing of the IRP application, the OCC's suggestion is unnecessary.  In fact, the suggestion is not logically related to the manner in which the rules will operate with respect to projects outside of the two-year period after the filing of the IRP application.



6.
However, we observe that, in subsequent proceedings, the rules (Rule 10.5.2) do create a rebuttable presumption that approved projects outside of the two-year period are proper.  Given these provisions, it is reasonable and equitable to presume that cost recovery should be limited to those costs included in the approved resource plan.  Rule 10.5.2.1 will, therefore, be amended:



723‑21‑10.5.2.1
At the time of a proceeding on a utility's request to the Commission for recovery of investment and expenses incurred or approval of certain actions taken pursuant to the conditions set forth in its resource acquisition portfolio, whether in an advice letter, application, or certificate proceeding, the utility has the burden of going forward to submit prima facie evidence that its actions are or were consistent with the resource acquisition portfolio approved by the Commission.  There shall be a rebuttable pre-sumption that the utility may recover from ratepayers the amount specified in its successful bid.

Except as specifically modified in the above discussion, the rules attached to Decision No. C96-373 are affirmed.

C.
Ruling on Motions



1.
The OCC filed its Motion for Extension of Time to File Application for Rehearing, Reargument, or Reconsideration on April 25, 1996.  Good cause having been stated, the motion will be granted.



2.
The Motion for Leave to File Response to the Office of Consumer Counsel's Application for Rehearing, Reargument, or Reconsideration by Public Service Company of Colorado states good grounds for the requested relief.  Therefore, the motion will be granted.

II.
ORDER

A.
The Commission Orders That:



1.
The Motion for Extension of Time to File Application for Rehearing, Reargument, or Reconsideration, by the Colorado Office of Consumer Counsel is granted.



2.
The Motion for Leave to File Response to the Office of Consumer Counsel's Application for Rehearing, Reargument, or Reconsideration by Public Service Company of Colorado is granted.



3.
The Application for Rehearing, Reargument, or Reconsideration of Decision No. C96-373 by the Colorado Office of Consumer Counsel is granted, in part, and denied, in part, consistent with the above discussion.



4.
The rules attached to Decision No. C96-373 are revised consistent with the above discussion and are hereby adopted.  This Order adopting the attached rules shall become final 20 days following the Mailed Date of this Decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this Decision is timely filed, this Order of Adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.



5.
Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register, along with the opinion of the Attorney General regarding the legality of the rules.



6.
The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.



7.
The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.



8.
This Order is effective on its Mailed Date.

B.
ADOPTED IN OPEN MEETING May 22, 1996.

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioners

COMMISSIONER R. BRENT ALDERFER

NOT PARTICIPATING.

    � As explained in Decision No. C96-373, we adopted revised rules relating to IRP for regulated electric utilities within the state.  The rules approved in Decision No. C96-373 modified the IRP regulations preliminarily adopted in Decision No. C95-1264.


    �  Rule 10.5.1 already limits recovery of expenses to the bid price for utility-owned supply-side resources scheduled for construction within two years of the filing of the IRP application.  The OCC now seeks to impose this limitation on projects scheduled for construction outside of this two-year period, even though, under the rules, such projects would not be granted CPCNs.


    � Moreover, while the OCC states (page 5 of the application for RRR) that it "is not recommending that a second full application process be added to the rules. . .", no explanation is offered as to how a utility would receive CPCNs for projects selected based upon the RFPs.  Would the utility receive automatic CPCNs for projects selected after the RFP, even though at the time the Commission reviews the RFP we would be unaware of what specific projects would prevail in the process?  We have serious doubts regarding the legality of such a suggestion, if, in fact, this is the OCC's suggestion.  It may be that a second application process would be required in order to award CPCNs to the utility under the OCC proposal.  Of course, a two-hearing process (prior to acquisition of resources) is precisely what the revised rules in Decision No. C96-373 were intended to avoid.
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