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I. STATEMENT 
A. Summary 
1. This Decision addresses the Amended Application for Designation as an Eligible 

Telecommunications Carrier in the State of Colorado to Receive Connect America Phase II 

Auction Support and Request for Expedited Consideration (Amended Application) filed by 

Viasat Carrier Services, Inc. (Viasat) on December 7, 2018.  For the reasons stated below, the 

Amended Application is granted subject to the conditions specified below.    

B. Background 
2. On September 26, 2018, Viasat filed an Application for Designation as an Eligible 

Telecommunications Carrier in the State of Colorado to Receive Connect America Phase II 

Auction Support and Request for Expedited Consideration (Application). 

3. In its Application, Viasat stated that it was a winning bidder in the Federal 

Communications Commission’s (FCC’s) Connect America Fund Phase II Auction (Auction 903) 

(the CAF II Auction) to provide voice and broadband services in certain areas in Colorado 

defined by census blocks that lack these services.  Viasat states that it will provide its voice 

service using voice over internet protocol (VoIP) technology.  Winning bidders in the CAF II 

Auction must obtain eligible telecommunications carrier (ETC) status in the state in which the 

carrier will provide service.  State Commissions are authorized under Article 47 U.S.C. § 214(e) 

to designate a company as an ETC if that company meets state and federal requirements as an 

ETC.  Rules 2187 and 2002(b) of the Commission’s Rules Regulating Telecommunications 
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Services and Providers of Telecommunications Services sets out requirements for ETC 

designation.1   

4. On September 27, 2018, the Commission issued notice of the Application and 

providing 30 days for interested persons to intervene. 

5. On October 4, 2018, the Commission issued a deficiency letter requesting 

additional information under Rule 2187.  Additionally, the Commission requested that Viasat 

identify the name under which Viasat would provide service in Colorado.   

6. On October 18, 2018, Viasat filed an Amendment to the Application addressing 

the issues raised in Staff’s deficiency letter.   

7. On November 2, 2018, Trial Staff of the Commission (Staff) filed a Motion for 

Intervention by Right and Request for Hearing (Intervention).  In its Intervention, Staff requested 

a hearing, but did not state that it opposes the Application.  Instead, Staff stated that it “will raise 

and address any and all issues which, after investigation and analysis, are likely to assist the 

Commission to render its decision on” the Application.2   

8. On November 7, 2018 the Commission issued Decision No. C18-0992-I, staying 

the date on which Viasat’s Application would automatically be deemed complete.  As support, 

the Commission stated that Viasat’s application did not contain the information required by 

Rule 2002(b)(III)-(X) and therefore could not be deemed complete. 

 

1 4 Code of Colorado Regulations (CCR) 723-2.   

2 Intervention at 1 (¶ 2).   
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9. Decision No. C18-0992-I also referred the proceeding to an Administrative Law 

Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ. 

10. On November 9, 2018, Staff filed an Unopposed Motion to Deem Viasat’s 

Application for ETC Designation to be Complete (Motion).  In the Motion, Staff stated that 

Viasat did include in its Application the information required by Rule 2002(b)(III)-(X).  Staff 

noted that Rule 2187(d)(I) incorporates Rule 2002(b) by reference and that the Application 

contained the required information as part of its Rule 2187 compliance answers. 

11. On November 16, 2018, the undersigned Administrative Law Judge issued 

Decision No. R18-1031-I granting the Motion and scheduling a joint prehearing conference for 

November 28, 2018 at 1:00 p.m.  Because the issues raised in this proceeding and Proceeding 

Nos. 18A-0681T and 18A-0703T are similar and Staff is the intervenor in all three proceedings, 

the ALJ made the prehearing conference a joint prehearing conference held in this proceeding 

and in Proceeding Nos. 18A-0681T and 18A-0703T for the sake of efficiency.  In Decision 

No. R18-1031-I, the ALJ also instructed Staff to be prepared to describe in detail its position 

with respect to the Applications and why it requested a hearing on them.  The ALJ also instructed 

the parties to be prepared to schedule hearings in Proceeding Nos. 18A-0666T, 18A-0681T, and 

18A-0703T during the week of December 17, 2018. 

12. On November 28, 2018, the ALJ conducted the joint prehearing conference.  

Attorneys for all of the parties attended and stated that they had reached an agreement in 

principle that would resolve this proceeding.  Viasat agreed to file by December 7, 2018 an 

additional amendment to its Application and Viasat presented an oral unopposed motion at the 
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prehearing conference to grant leave to Viasat to amend the Application, which the ALJ granted.  

Staff agreed to withdraw its intervention if the amendment was consistent with their agreement. 

13. On December 3, 2018, the ALJ issued Decision No. R18-1074-I that scheduled 

the hearing in this proceeding for December 20, 2018.  Decision No. R18-1074-I also established 

the deadline of December 7, 2018 for: (a) Viasat to file the amendment to the Application 

discussed at the prehearing conference; and (b) Staff to file either: (i) its withdrawal of its 

intervention based on its support for the Application, as amended on December 7, 2018; or (ii) a 

stipulated procedural schedule.   

14. On December 7, 2018, Viasat filed its Amended Application.  In its Amended 

Application, Viasat reorganized the Application and stated that: (a) it has identified the areas in 

Colorado in which it won the CAF II Auction by census blocks because the FCC used census 

blocks as the geographic unit for purposes of the auction and census blocks are not coterminous 

with the wire center service areas previously used by the Commission;3 (b) while the FCC 

waived the requirement that winning bidders comply with applicable consumer protection and 

service quality standards, Viasat agrees to comply with them, except for the Cellular 

Telecommunications Industry Association’s (CTIA) Consumer Code for Wireless Service 

“because Viasat is not a wireless carrier;”4 (c) “it will pay Colorado’s Telecommunications Relay 

Service, E911, and High Cost Support mechanism surcharges;”5 (d) it will “comply with state 

and federal ETC reporting and certification obligations, including those required for CAF II 

 

3 Amended Application at 5, 13.   

4 Id. at 17.   

5 Id.  
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support, and will provide copies of these federal reports to the Commission;”6 (e) it will “notify 

the Commission 20 days prior to its initial offering and/or offering any new services or making 

any changes in its service plans through an informational filing with the Director of the 

Commission; the filing will detail the rates and speeds, as well as the terms and conditions 

associated with the initial plans and any new plans;”7 (f) it will offer a variety of packages for its 

services with varying service terms and the early termination of a service agreement will result in 

an early termination fee that is less than the sum of the monthly fees for the remaining months of 

the term;8 (g) residential voice customers will be able to terminate their service agreements with 

Viasat without an early termination fee for “material, ongoing degradation in service quality or 

service interruption of a significant length of time such that the customer is not able to use the 

service at all or to make reasonable use of the service;”9 and (h) “Lifeline customers who 

subscribe to standalone voice services will not be subject to a minimum service term.”10   

15. Also on December 7, 2018, Staff filed its Notice of Withdrawal of its Intervention 

in this Proceeding.  In that filing, Staff stated that it is withdrawing its intervention based on the 

Amended Application.  Staff requested that the Amended Application be approved, which would 

render unnecessary the hearing that was scheduled for December 20, 2018.  Staff further 

requested that the decision approving the Amended Application “explicitly recognize[] and 

 

6 Id.   

7 Id.   

8 Id. at 17-18.   

9 Id. at 18.   

10 Id.   
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reaffirm[] Viasat’s ongoing obligation to adhere to the amendments that caused Staff to withdraw 

its intervention.”11   

16. On December 11, 2018, the ALJ issued Decision No. R18-1115-I that vacated the 

hearing scheduled for December 20, 2018 based on the filings on December 7, 2018.     

C. Analysis 
1. Modified Procedure 

17. Because Staff’s intervention has been withdrawn, the Amended Application is 

unopposed.  Accordingly, pursuant to § 40-6-109(5), C.R.S. and Commission Rule 1403,12 the 

Amended Application will be considered under the modified procedure, without a formal 

hearing. 

2. Overview of Federal Law Governing Universal Service and Support 

18. Since 1996, the Federal Communications Commission (FCC) has provided 

subsidies (known as federal universal service support), and imposed obligations on the recipients 

thereof, to provide landline service to underserved areas.13  Pursuant to the system put in place at 

that time, only ETCs designated by a state Public Utilities Commission could receive federal 

universal service support.14  From 1996 to 2011, the “universal service” eligible for support was 

limited to landline-based telephonic service.15  

 

11 Staff’s Notice of Withdrawal at 1.   

12 4 CCR 723-1. 

13 See AT&T, Inc. v. FCC, 886 F.3d 1236, 1240 (D.C. Cir. 2018). 

14 See 47 U.S.C. §§ 214(e)(2), 254(e); Rural Cellular Ass’n v. FCC, 685 F.3d 1083, 1086 (D.C. Cir. 2012). 

15 See AT&T, 886 F.3d at 1239.   
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19. In recognition of the evolving importance of access to the Internet, the FCC 

expanded the definition of “universal service” to include broadband service in 2011.  In so doing, 

the FCC sought to redirect federal support to “networks capable of providing voice and 

broadband services.”16  Toward that end, the FCC created the Connect America Fund to provide 

“up to $ 1.8 billion to be spent annually to make broadband-capable infrastructure available to as 

many unserved locations as possible,” and “adopted rules to apply generally for competitive 

bidding to award universal service support.”17  The FCC conducted “Auction 903” in July and 

August 2018 to allocate federal universal support for the expanded definition of “universal 

service” to certain underserved areas defined by “census blocks,” including some in Colorado.18  

20. Notwithstanding the expansion of the federal definition of “universal service” to 

include broadband service, federal law continues to require a provider of “universal service” to 

receive an ETC designation from the public utilities commission(s) in the state(s) in which the 

provider has won an auction as a condition of receiving the “universal support” resulting 

therefrom.19    

3. Federal Requirements for ETC Designation 

21. In order to be designated as a Federal ETC under the Federal Act, a provider must 

establish that it will: (a) provide the supported services throughout its designated service areas 

 

16 In re Connect Am. Fund, 31 FCC Rcd 5949, 5952, 2016 FCC LEXIS 1807, **7 (F.C.C. May 26, 2016).   

17 Id.   

18 See Connect America Fund Phase II Auction (Auction 903) Closes; Winning Bidders Announced; FCC form 
683 Due October 15, 2018, AU Docket No. 17-182, WC Docket No. 10-90, Public Notice DA 18-887, 2018 FCC LEXIS 
2237 (released August 28, 2018) (Auction 903 Results Notice).   

19 47 U.S.C. § 214(e)(2).   
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“either using its own facilities or a combination of its own facilities and resale of another 

carrier's services;”20 (b) advertise its universal service offerings and the charges thereof, using 

media of general distribution;21 (c) comply with the service requirements applicable to the 

support that it receives;22 and (d) be able to remain functional during emergency situations, 

including a demonstration that it has a reasonable amount of back-up power to ensure 

functionality without an external power source, is able to reroute traffic around damaged 

facilities, and is capable of managing traffic spikes resulting from emergency situations.23    

22. In addition, as to supported voice telephony services, the provider must also 

provide evidence that it will provide: (e) its supported voice services as a common carrier;24 

(a) voice grade access to the public switched telephone network or its functional equivalent; 

(b) local usage;25 (c) access to emergency services;26 and (d) toll-limitation for qualifying  

low-income consumers.27   

23. Finally, as to the supported broadband internet access services, the provider must 

establish that those services are capable of transmitting and receiving data, excluding dial-up 

 

20 47 U.S.C. § 214(e)(1)(A); 47 Code of Federal Regulations (C.F.R.) § 54.201(d)(1). 

21 47 U.S.C. § 214(e)(1)(B); 47 C.F.R. § 54.201(d)(2). 

22 47 C.F.R. § 54.202(a)(1)(i).   

23 47 C.F.R. § 54.202(a)(2).   

24 47 U.S.C. § 214(e)(1); 47 C.F.R. § 54.201(d). 

25 47 C.F.R. § 54.101(a)(1). 

26 Id. 

27 Id.  
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service.28  The FCC waived the requirements for a winning bidder to file a five-year build-out 

plan and to demonstrate that it will satisfy applicable consumer protection and service quality 

standings pursuant to 47 C.F.R. § 54.202(a)(1)(ii), (a)(3), respectively.29   

24. Here, in its Amended Application, Viasat attests that it will provide its VoIP and 

broadband services throughout its designated service areas using its own facilities or a 

combination of its own facilities and resale of another carrier's services, and advertise its 

universal service offerings and the charges thereof, using media of general distribution.30  Viasat 

also states that it will comply with applicable consumer protection and service quality standards 

(except for the CTIA’s Consumer Code for Wireless Service for the reason stated above),31 and 

has the capability to remain functional during emergency situations because it has independent 

power generators with sufficient fuel to operate for several days, facilities containing multiple 

levels of redundancy and autonomy that “mitigate the need for dedicated human interaction, and 

contingency plans that include “activation, required staffing, escalation, and communication 

procedures to deal with such emergencies.”32  

25. As to its proposed VoIP services, Viasat attests in the Amended Application that it 

will provide voice grade access to the public switched telephone network and will include 

 

28 47 C.F.R. § 54.101(2).   

29 See WCB Reminds Connect America Fund Phase II Applicants of the Process for Obtaining Federal 
Designation as an Eligible Telecommunications Carrier, WC Docket Nos. 09-197, 10-90, Public Notice  
DA 18-714, 2018 FCC LEXIS 1751, *12 (rel. July 10, 2018) (WCB’s Reminder of Process for ETC Designation). 

30 Amended Application at 13-15.   

31 Id. at 17.   

32 Id. at 15-16.   
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unlimited local usage, unlimited access to emergency services “via 911 or E-911, wherever 

available from local government or public safety organizations,”33 and toll-limitation services for 

qualifying low-income consumers.34  Viasat also states that it will provide its proposed VoIP 

service as a common carrier.35 

26. Finally, Viasat attests in its Amended Application that its broadband internet 

access services will provide the capability to transmit and receive data by wire or radio from all 

or substantially all Internet endpoints.36  

27. Accordingly, Viasat has satisfied its burden of establishing the requirements for 

ETC designation under 47 U.S.C. § 214(e) and 47 C.F.R. §§ 54.101(a), 54.201(d), 54.202(a).    

4. Colorado Requirements for ETC Designation 

28. As noted above, Rule 2187 of the Commission’s Rules Regulating 

Telecommunications Services and Providers of Telecommunications Services sets out 

requirements for ETC designation.37  Rule 2187 requires an applicant for ETC designation to: 

(a) provide a description of the service area for which the applicant seeks designation as an ETC 

either by metes and bounds or the underlying carrier’s exchange area map;38 (b) establish that it 

meets the requirements of 47 CFR §§ 54.201(d), 54.202;39 (c) affirm that it is a common carrier, 

 

33 Id. at 14.   

34 Id. 

35 Id. at 13. 

36 Id.   

37 4 CCR 723-2.   

38 Rule 2187(d)(II), 4 CCR 723-2. 

39 Rule 2187(d)(III-IV), 4 CCR 723-2. 
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will advertise the services and associated charges, make Lifeline available in all locations where 

it has been awarded support, and that it is in compliance with applicable Commission rules;40 

(d) establish that it will remain functional in emergency situations;41 (e) satisfy consumer 

protection and service quality standards;42 and (f) provide a two-year build-out plan.43   

29. Here, as noted above, Viasat’s Amended Application establishes the requirements 

of 47 C.F.R §§ 54.201(d), 54.202.  In its Amended Application, Viasat also attests that it will 

provide its VoIP services as a common carrier,44 offer Lifeline in all locations where it has been 

awarded CAF II support,45 remain functional during emergency situations,46 satisfy consumer 

protection and service quality standards,47 and comply with all applicable Commission rules.48  

As to the requirement in Rule 2187(d)(XI) to provide a two-year build-out plan, because the FCC 

has waived its corresponding requirement to provide a five-year build-out plan, the 

Commission’s requirement is waived.49  The requirement in Rule 2187(d)(II) to describe the 

 

40 Rule 2187(d)(V-VIII), 4 CCR 723-2. 

41 Rule 2187(d)(IX), 4 CCR 723-2. 

42 Rule 2187(d)(X), 4 CCR 723-2. 

43 Rule 2187(d)(XI), 4 CCR 723-2. 

44 Amended Application at 13. 

45 Id. at 14.   

46 Id. at 15-16.   

47 Id. at 17.   

48 Id. at 16.   

49 See WCB’s Reminder of Process for ETC Designation, 2018 FCC LEXIS 1751, *12.  See also Decision No. 
C18-1094 issued in Proceeding No. 18A-0665T on December 10, 2018 at 8 (¶ 27) (waiving requirement in 
Rule 2187(d)(XI) for a two-year build-out plan based on the FCC’s waiver of its corresponding five-year build-out 
plan).   
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service area “by metes and bounds or the underlying carrier’s exchange area map” is similarly 

waived given that the FCC requires winning bidders in Auction 902 to be designated as an ETC 

in the census blocks for which it will receive CAF II funding.50   

30. Accordingly, the ALJ finds that granting the Amended Application and 

designating Viasat as an ETC is in the public interest.  The Amended Application shall be 

granted, but subject to the following conditions: 

a) Viasat must comply with applicable consumer protection and service quality 
standards, except for the CTIA’s Consumer Code for Wireless Service; 

b) Viasat must pay Colorado’s Telecommunications Relay Service, E911, and 
High Cost Support mechanism surcharges during the duration of its ETC 
designation;   

c) Viasat must comply with state and federal ETC reporting and certification 
obligations, including those required for CAF II support, and must provide 
copies of these federal reports to the Commission; 

d) Viasat must notify the Commission 20 days prior to its initial offering and/or 
offering any new services or making any changes in its service plans through 
an informational filing with the Director of the Commission; the filing must 
detail the rates and speeds, as well as the terms and conditions, associated 
with the initial plans and any new plans;  

e) Viasat must offer a variety of packages for its services with varying service 
terms and the early termination of a service agreement must result in an early 
termination fee that is less than the sum of the monthly fees for the remaining 
months of the term;   

f) Viasat must permit residential voice customers to terminate their service 
agreements with Viasat without an early termination fee for material, ongoing 

 

50 See In re Connect Am. Fund, 31 FCC Rcd 5949, 5951, 2016 FCC LEXIS 1807, **4 (F.C.C. May 26, 2016) (“in 
this Order, we . . . express our preference . . . for setting the minimum biddable unit as a census block containing 
any eligible census blocks”); Auction 903 Results Notice, 2018 FCC LEXIS 2237, *11-12 (setting a deadline for 
winning bidders to inform the FCC about “[w]hether the applicant has already been designated as an eligible 
telecommunications carrier (ETC) for all the eligible census blocks in a winning bid(s)”).  See also Decision No. C18-
1094 issued in Proceeding No. 18A-0665T on December 10, 2018 at 7 (¶¶ 21, 26(a)) (waiving requirement in Rule 
2187(d)(II) based on the FCC’s requirement that ETC designations based on the award of CAF II funding be made on 
a census block basis).   
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degradation in service quality or service interruption of a significant length of 
time such that the customers are not able to use the service at all or to make 
reasonable use of the service; and  

g) Viasat must not subject its Lifeline customers who subscribe to standalone 
voice services to a minimum service term.    

II. ORDER 
A. The Commission Orders That: 
1. The Amended Application filed on December 7, 2018, by Viasat Carrier Services, 

Inc. (Viasat) requesting designation as an Eligible Telecommunications Carrier (ETC) in the   
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State of Colorado for the purpose of receiving federal Connect America Fund Phase II (CAF II) 

funding is granted, subject to the following conditions: 

a. Viasat must comply with applicable consumer protection and service quality 
standards, except for the Cellular Telecommunications Industry Association’s 
Consumer Code for Wireless Service; 

b. Viasat must pay Colorado’s Telecommunications Relay Service, E911, and 
High Cost Support mechanism surcharges during the duration of its ETC 
designation;   

c. Viasat must comply with state and federal ETC reporting and certification 
obligations, including those required for CAF II support, and must provide 
copies of these federal reports to the Commission; 

d. Viasat must notify the Commission 20 days prior to its initial offering and/or 
offering any new services or making any changes in its service plans through 
an informational filing with the Director of the Commission; the filing must 
detail the rates and speeds, as well as the terms and conditions, associated 
with the initial plans and any new plans;  

e. Viasat must offer a variety of packages for its services with varying service 
terms and the early termination of a service agreement must result in an early 
termination fee that is less than the sum of the monthly fees for the remaining 
months of the term;   

f. Viasat must permit residential voice customers to terminate their service 
agreements with Viasat without an early termination fee for material, ongoing 
degradation in service quality or service interruption of a significant length of 
time such that the customers are not able to use the service at all or to make 
reasonable use of the service; and  

g. Viasat must not subject its Lifeline customers who subscribe to standalone 
voice services to a minimum service term.     

2. Proceeding No. 18A-0666T is closed.   

3. This Recommended Decision shall be effective on the day it becomes the 

Decision of the Commission, if that is the case, and is entered as of the date above.   

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall 

be served upon the parties, who may file exceptions to it.   
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a) If no exceptions are filed within 20 days after service or within any 

extended period of time authorized, or unless the decision is stayed by the Commission 

upon its own motion within 20 days after service, the recommended decision shall 

become the decision of the Commission and subject to the provisions of § 40-6-114, 

C.R.S. 

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact 

in its exceptions, that party must request and pay for a transcript to be filed, or the 

parties may stipulate to portions of the transcript according to the procedure stated in § 

40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the 

facts set out by the administrative law judge and the parties cannot challenge these 

facts.  This will limit what the Commission can review if exceptions are filed.  
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5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, 

unless the Commission for good cause shown permits this limit to be exceeded. 

            (S E A L) 

 
ATTEST: A TRUE COPY 
 

 
           Doug Dean,  
              Director 

THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

 
 

CONOR F. FARLEY 
________________________________ 
                     Administrative Law Judge 
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