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BY THE COWM SSI ON

A St at enent
1. This matter conmes before the Conmssion for
ruling on rehearing. This docket concerns the joint application
by K N Gas Gathering, Inc. (“KNGG) and Public Service Conpany

of Colorado (“Public Service”) to transfer gas pipeline



facilities, the Golden and NARCO Pipelines, from KNGG to Public
Servi ce. Public Service also seeks a Conm ssion order
authorizing it to provide natural gas transportation service to
three custoners (“Custoners”) currently being served from these
pipeline facilities pursuant to contract. These contracts are
currently in effect between each of the Custonmers and KNGG The
contract terns differ from Public Service's tariff now on file
wi th the Comm ssion.

2. I n Deci si on No. C01- 37 (Mui |l ed Dat e of
January 12, 2001), we determned that the proposed sale of the
Gol den and NARCO Pipelines to Public Service was in the public
i nterest. W approved the sale, by approving the Stipulation
between the parties, subject to certain conditions described in
that deci sion. Those conditions substantially nodified the
Stipul ation. Most notably, we expressed concern that the
provision of gas transportation service to the Custoners
(CoorsTek, Coors Energy, and Trigen-Nations Energy Conpany,
L.L.L.P.) under contract and without regard to Public Service's
existing tariff would be illegally discrimnatory to ratepayers
in general wunder 8§ 40-3-106(1)(a), C RS W did authorize
Public Service to serve the Custoners based upon the sanme terns
and condi tions refl ected in t he exi sting contracts.
To alleviate the concern of illegal rate discrimnation, we

directed that Public Service treat the Golden Pipeline as a



st and- al one system for ratenmaking purposes. See Decision No.
01-37, pages 13-15.

3. Public Service and Conm ssion Staff, pursuant to
the provisions of § 40-6-114, C R S., filed Applications for
Rehearing, Reargunment, or Reconsideration (“RRR"). Not abl vy,
Public Service's application disputed our conclusion that the
provi sion of transportation service to the Custoners by contract
instead of tariff would be unlawfully discrimnatory against
ot her ratepayers, and objected to the stand-al one treatnent of
t he Col den Pipeline. In Decision No. CO1-164 (Miiled Date of
February 15, 2001), we granted the applications and schedul ed a
rehearing (on February 22, 2001) for the purpose of accepting
additional argunent regarding the issues discussed in that
deci si on. The parties appeared at the rehearing and submtted
their Stipulated Mtion to Amend Application to Include
Decl aratory Ruling Request and to Approve Application As Amended
(“Stipulated Motion”).?

4. Essentially, the Stipulated Mtion requests that
we issue a declaratory order to the followi ng effect: Section
40-3-104.3(1D) (a)(I1), CRS., permts a gas utility, upon
approval by the Commssion, to offer service to “existing

custoners” by contract and without reference to its filed tariff

1 Al parties to this case, with the exception of Staff, agreed to the
Sti pul ated Motion.



under certain enunerated conditions. The original application
in this case requested approval to provide service to the
Custonmers by contract pursuant to the provisions of 8§ 40-3-
104.3(1)(a)(ll). In the Stipulation approved in Decision No.
C01- 37, however, the applicants abandoned that request,
apparently in the belief that the statute did not apply because,
at this tinme, the Custonmers were not “existing” custoners of
Public Servi ce. The Stipulated Mtion, still prem sed upon the
assunption that 8 40-3-104.3(1)(a)(Il) requires that t he
Custoners be “existing” custoners of Public Service, requests a
declaratory ruling that, if Public Service were to begin serving
the Custoners, pursuant to the sale proposed here, al

conditions in 8 40-3-104.3(1)(a)(ll1) would be net. As such,
Public Service could, wupon approval of a future application
(1.e. after Public Service acquired the Golden and NARCO
Pi pelines), serve the Custoners by contract w thout any concern
that these arrangenents would be illegally discrimnatory.
Additionally, according to the Stipulated Mtion, such a
declaratory ruling would give the Custoners the assurance they
require? before agreeing to the sale of the pipeline facilities

to Public Service.

2 The currently effective contracts between KNGG and the Customers give
the Custonmers the right to veto any proposed sale of the Golden and NARCO
Pi pelines. The Custoners wll not agree to any sale unless the purchaser
agrees to continue providing service to themunder the existing contracts.
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5. After the rehearing, the parties submtted
suppl enmental argunent regarding the Stipulated WMdtion.? Now
being duly advised, we will grant the Joint Application by KNGG
and Public Service for Authorization to Transfer Certain Natural
Gas Pipeline Assets by Sale and to Provide Service to Specific
Custoners by Contract without Reference to Tariffs. In light of
our ruling on the Joint Application, the Stipulated Mtion wll
be deni ed as noot.

B. Di scussi on

1. Determ nation of whether the transfer is in
Public | nterest

a. The Commi ssion nust first determ ne whether
the transfer of the Golden and NARCO pipelines to Public
Service, with the terns and conditions requested by applicants,
is in the public interest. The Applicants claim that the
transfer is in the public interest for several reasons. e
confirm our findings about these issues in the Initial
Comm ssion Decision, (C01-37 and add further discussion as
fol | ows.

b. First, Public Service states that parts of
the NARCO line can be used in place of facilities that wll be
required in the near future to replace capacity that s

currently provided by the Leyden Natural Gas Storage Facility.

3 Staff’'s Mtion for Leave to Reply to the Response of the Custoners to

Staff’s Post-Reargunment Comments will be granted.
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Public Service applied for authority to abandon Leyden in Docket

No. O0OA-206G and the Conmm ssion granted such authority in

Decision No. (C01-0170. W agree that these are tangible
benefits of the transfer. Next, Public Service states that
revenue received fromthe three existing custoners will pay for
the remaining $1,000,000 of purchase costs. Public Service

states that 1999 revenue from the contracts of $336,618 would
actually justify a capital investnment of $1,367,254. St af f
points out that 1999 revenue was higher than recent years, and
ratepayers would be at risk if future revenues declined. Staff
also raises the issue that if the pipeline facilities 1in
question require significant mai nt enance or repl acenent
expenditures in the future, Public Service' s ratepayers are at
risk, wunder the rolled-in treatnment initially proposed. The
parties addressed these concerns to our satisfaction in the
Decenber 5'" Stipulation, by establishing maxi mum naintenance
costs and m ni num customer revenues for the facilities at issue.
Further, the applicants provided substantial evidence that the
pi pelines are in good condition.

C. If these facilities remain in KNGG s hands,
KNGG and Public Service will likely have conflicts over service
territory and the provision of service to new custoners in the
future in the area of the Gol den and NARCO Pipelines. This sale
will clarify which utility will have responsibility for serving
custoners in this area in the future. As proposed, the sale of
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the pipeline facilities under the ternms of the Decenber 5, 2000
Stipulation also provides certainty to the existing custonmers on

the pipeline, while providing adequate protection to Public

Service’'s ratepayers. W find that a properly structured
transfer will benefit KNGG the existing custonmers on the Gol den
Pi pel i ne, Publ i c Servi ce, and exi sting Publ i c Service

rat epayers. The proposed settlenent, with the conditions agreed
to in the December 5'" Stipulation, is in the public interest.
2. Aut hority for the Transfer

a. The Conm ssion has authority to approve the
transfer of public utility facilities. See 8§ 40-5-105, C RS
The question at issue is how to maintain the current rights,
terms and conditions that the Custoners currently benefit from
under their existing contracts with KNGS after the facilities
are transferred to Public Service. The Comm ssion finds that
the public interest, as well as the interests of the Custoners
and wutilities, warrants that the current rights, terns and
conditions in the contracts be substantially naintained through
this transaction. Through the course of this proceeding, the
parties have presented a nunber of sources of Conm ssion
authority to approve the settlenent. Initially, the Applicants
proposed that the Conmm ssion maintain the existing Custoners
contracts through the conpetitive response statute, 8 40-3-104.3
CRS In its answer testinmony, Staff suggested that the
pipeline be treated as a stand-alone pipeline, not rolled into
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Public Service’'s rates and operations, as proposed by the
Appl i cants. Al parties then agreed to the provisions in the
Decenber 5'" Stipulation. This Stipulation abandoned the earlier
notion of using 8 40-3-104.3 C R S., and instead proposed two
alternatives for the Commssion to consider. The parties
proposed that the Comm ssion could approve the contracts
pursuant to its general powers under Article XXV of the Col orado
Constitution, or the Commssion could approve tariff sheets
containing the contracts as new rate schedul es.

b. The Commission, in its initial decision No.
C01-37, rejected the two methods proposed in the Decenber 5'"
stipul ation. These nethods were rejected largely on the basis
that either nethod would produce discrimnatory rates. The
Comm ssion then approved the transfer on the basis that the
Golden line would be operationally integrated into the Public
Service system but would be treated as a stand-al one pipeline
for ratemaking purposes. Public Service opposes this approach.
In its February 1, 2001 application for Rehearing, Reargunment or
Reconsideration, it states that stand-alone rate treatnent is
not fair to Public Service. Public Service also states that the
record in this docket does not provide adequate detail to
separate the Golden and NARCO pipeline costs or the system
benefits derived from these segnents. Though the December 5'M
Stipulation addressed sone of the fairness and equity issues
Public Service raises, we agree that a nore equitable solution
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can be inplenented. Further, Public Service raised questions as
to how additional custonmers wll be served off the Golden
pi pel i ne under stand-al one rates. Such future uncertainty wll
likely extend the legal difficulties we face in this docket.

C. We affirm our prior conclusion that the two
sol utions proposed in the Decenber 5'" stipulation wthout stand-
alone rate treatnent wuld discrimnate against simlarly
situated custoners. However, on rehearing we find that
treatnent under 8 40-3-104.3 C R S., which was abandoned by the
parties in the Decenber 5'h Stipulation, resolves the
discrimnation issue and can be properly applied in this case
For reasons set forth below, we find that the rates, terns and
conditions in the Custoners’ contracts can be established under
the conpetitive response statute, 8 40-3-104.3 C R S.

d. St af f rai sed concerns about t he
applicability of 8§ 40-3-104.3(1)(a)(ll) because the statute
applies only to existing custoners of a natural gas utility. W
note, however, that the Custonmers are existing custoners of
KNGG and this application is a joint application by KNGG and
Public Service. Therefore, we are approving the contracts under
the conpetitive response statute while the Custoners are served
by KNGG and then approving the transfer of facilities to Public
Servi ce.

e. Thi s IS a unique situation where a
conpetitive pipeline already exists. In the current situation
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a “conpetitive alternative” pipeline was constructed in the
heart of one utility’'s service territory, and is now owned by
another wutility. The custoners and utilities have devel oped a
solution that provides benefits to all parties and al
custoners, which is consistent with the overriding intent of the
conpetitive response statute.

f. I n or der to gr ant authority under
8 40-3-104.3(1)(a)(Il), the Comm ssion nust make the follow ng
fi ndi ngs:

(1) The custoner has the ability to provide
its own service or has conpetitive alternatives available from
other providers of the sanme or suitable service, except from
another public wutility providing or proposing to provide the
sane type of service;

(2) The custoner wll discontinue using the
services of the public utility if the authorization is not
gr ant ed;

(3) Approval of the application will not as
adversely affect the remmining custoners of the public utility
as woul d the alternative;

(4) The price of any service shall be
justified and shall not be less than the marginal cost of the
service to the public utility; and

(5 The approval of the application is in
the public interest.
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g. W find that the existing custoners on the
ol den Pipeline have the ability to provide their own service or
have conpetitive alternatives. First, we |ook at the history of
pi pel i ne. Adol ph Coors Conpany installed the pipeline sone
twenty-eight years ago, as a bypass to utility service. Thi s
twenty-eight-mle pi peline was constructed bef ore t he
conpetitive response statute was enacted, and before the Federal
Energy Regulatory Comm ssion (“FERC’') established open-access
rules for interstate pipelines. |f the Coors businesses use gas
in sufficient volumes and |oad factors to have nmade self-
provision feasible twenty-eight years ago, self-provisioning of
service is certainly plausible under FERC s open-access rules
today. Further, the Custoners have shown, through their |engthy
service record, that this type of business can take advantage of
| ong-term contracting and facility ownership that is consistent
with the self-provisioning of service. This pipeline is one of
the best exanples of a conpetitive alternative to utility
service that has ever been built in Col orado.

h. W find that tw general alternatives to
utility service exist for the Custoners. First, we find that
the Custoners have a degree of control over the ownership of the
pi peline, and they may be able to buy it back from KNGG The
Custoners have long-term contracts that require their approva
if pipeline ownership and contract assignnent is transferred to
anot her party. The <contracts envision assignnment to other
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affiliates of KNGG and include |anguage that the Custoners nust
not unreasonably w thhold approval of contract assignnent. W
find that the Customers plausibly have a right to purchase the
Golden and NARCO Pipelines if the this application is not
approved in a manner that is acceptable to them

i The second alternative service is a new
pipeline to Colorado Interstate Gas (“CIG) approximately 15
mles away. Staff estimates that a fifteen-mle pipeline would
cost significantly nore than the contract rates would allow
However, Staff used an average inch-mle value to approximate
the cost, and did not performa full engineering study. On one
hand, we have an existing system consisting of sixty-one mles
of pipe, with capacity substantially nore than is necessary to
serve the Custoners, valued at $1.75 mllion. On the other
hand, we have an estimate of $2.7 mllion for a new fifteen-
mle pipeline to serve only the Custoners. On bal ance, we find
that CIGis a viable alternative that could provide the sane or
sui tabl e service to the Custoners.

] . | nf ormati on in t he record adequatel y
supports the finding that the Custonmers w Il discontinue using
the services of the public utility if authorization under 8 40-
3-104.3(1)(a)(lIl) is not granted. Since KNGG has not yet
established tariff rates for the pipeline system we cannot
predi ct the outcone of such a proceeding. Nevertheless, we find
t hat because the Custoners mamintain a degree of control through
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contracts, tariffs inplenmented by KNGG would likely honor the
terms of the contracts, resulting in a simlar outcone to 8§ 40-
3-104.3, CRS. The Custonmers would not I|ikely continue using
the services of KNGG if such terns were not honored, either in
this docket or in tariffs developed by KNGG if the transfer is
not conpleted as contenplated in this docket. Mor eover, we
conclude that the Custoners would likely discontinue service by
Public Service, if Public Service attenpted to <charge its
ordinary tariffed rates.

k. W find that approval of the application
wll not adversely affect the remaining custoners of the public
utility. Because the public utility pipeline in gquestion serves
only the Custoners, no “remaining custoners” wll be adversely
af f ect ed. To the contrary, we find that it is in the public
interest that Public Service acquire the pipeline facilities.
This acquisition will enable Public Service to better serve
rat epayers in general. If the Custoners refuse to consent to
the sale of the facilities to Public Service, adver se
consequences to the public will likely result.

l. As to a determnation that the contract
price is not less than the marginal cost of wutility service,

Public Service provides transportation services simlar to those

4 The Commission ordered KNGG to file tariffs in Docket 98C 414G By
transferring the Golden Pipeline to Public Service as approved in this
Docket, KNGG will elimnate the need to file tariffs.
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of fered by KNGG on the Gol den and NARCO pipelines. W find that
the contract rates are well above the margi nal cost established
by Public Service in its tariffs, and are above the margi nal

cost of service on the Golden and NARCO pipelines especially
when such facilities are rolled-in to Public Service s existing
system for operational and ratenaking purposes.

m The last finding required under 8§ 40-3-
104.3(1)(a)(ll) is that approval of the application is in the
public interest. The discussion above explains why it is in the
public interest that Public Service acquire the Golden and NARCO
Pi peli nes pursuant to the proposed sale. W find that action by

n.

0. this Comm ssion that would likely result in
the failure of that sale (i.e. disapproval of the proposal to
provide service to the Custoners under contract) would disserve
the public interest.

p. In order to ensure that Public Service’'s
general ratepayers are protected by approval of the application
here, we approve the Stipulation with all terns and conditions
consistent with the nodifications required to inplenent the
approval granted in this decision. In particular, we do not
adopt either of the two options listed in paragraph 12 of the
Stipulation, but instead grant authority wunder § 40-3-104.3

C. R S. as described above.
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II. ORDER

A The Comm ssion Orders That:

1. The Joint Application by KNGG and Public Service
for Authorization to Transfer Certain Natural Gas Pipeline
Assets by Sale and to Provide Service to Specific Custonmers by
Contract wi thout Reference to Tariffs is granted consistent with
t he above di scussi on.

2. The Stipulation and Agreenent in Resolution of
Proceeding filed by the parties Decenber 5, 2000 is adopted
consistent with the above di scussi on.

3. The Stipulated Mtion to Amend Application to
I ncl ude Declaratory Ruling Request and to Approve Application as
Amended i s denied as noot.

4. Staff’s Motion for Leave to Reply to the Response
of the Custoners to Staff’s Post-Reargunent Comments wll be
gr ant ed.

5. The twenty day period provided for in 8§ 40-6-114,
CRS., wthin which to file applications for rehearing,
reargunment, or reconsideration begins on the first day follow ng
the Mailed Date of this decision.

6. This order is effective imediately wupon its
Mai | ed Dat e.

B. ADOPTED | N COVW SSI ONERS' WEEKLY NMEETI NG
March 7, 2001.

15



( SEAL)

ATTEST: A TRUE COPY

é“«/?{‘ ;4._;.7

Bruce N. Smith
D rector

L: \ FinaL\ C01- 0296_00A- 415T. pac: LP

THE PUBLI C UTI LI TI ES COW SSI ON
OF THE STATE OF COLORADO

RAYMOND L. G FFORD

ROBERT J. H X

POLLY PAGE

Comm ssi oners

16



