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BY THE COWM SSI ON

A. St at enent
1. This mtter cones before the Colorado Public

Uilities Commssion (“Commssion”) for consideration of a



petition for a declaratory order filed on Cctober 17, 2000 by
Public Service Conpany of Colorado (“PSCo”). In its petition,
PSCo requests an order declaring that an imediate overhead
upgrade to the Valnont-Broonfield 115 kV transmssion line is
requi red, and that the upgrade is a matter of statew de concern.

2. PSCo asserts that it seeks a declaratory order
for “the purpose of renobving uncertainty as to the manner and
timng of construction of this needed upgrade.” PSCo cl ains
that the City of Louisville (“Louisville” or “City”) has refused
to grant it a special review use permt (“SRU) to conmence
construction on t he upgr ade of t he Val mont - Broonfi el d
transm ssion |ine.

3. Now, being duly advised in the prem ses, the

Comm ssion wll grant PSCo's petition for declaratory order.

B. Di scussi on
1. Fact ual Background
a. In April of 1998, PSCo submtted its annual

Rule 18 filing to the Comm ssion. Under the Conm ssion’s Rules
Regul ating the Service of Electric Uilities, 4 Code of Col orado
Regul ations (“CCR’) 723-3-18(f), PSCo is required to annually
submt a schedule of its proposed new construction or extensions
for the next three subsequent calendar years pertaining to
generation and transm ssion facilities. As part of its Rule 18

filing, PSCo listed the wupgrade of the Valnont-Broonfield



transm ssion |ine. On May 27, 1998, the Conm ssion determ ned
in Decision No. (C98-533 that PSCo did not need a certificate of
public convenience and necessity (“CPCN') transmssion |ine
upgrade, and that the upgrade was necessary in the ordinary
course of business.

b. The Valnont-Broonfield transmssion |ine
carries power from the Valnont GCenerating Station in Boulder
County into the Denver netro area, linking the Val nont
CGenerating Station with the Cherokee Generating Station near
downt own Denver. The portion of the |line PSCo desires to
upgrade traverses unincorporated Boul der County, Louisville, and
the Gty of Broonfield. Only Louisville has required a | and use
permt for the project.

C. The areas served by the transm ssion |ine?!
have experienced substantial growh recently and this grow h-
trend is projected to continue into the foreseeable future. To
meet the electrical demands of that growh, PSCo contends that

the upgrade is required to supply increasing anounts of power

over the transmssion |ine. PSCo further contends that the
existing line is inadequate to neet the present and future
electric needs of the area. The line is currently rated at

! PSCo has identified the areas served by the Valnont-Broonfield
transmssion line as generally following the Colorado State H ghway 36
corridor.



135 MVA capacity. The upgrade will raise the line capacity to

247 WA.

d. To raise the capacity of the I|ine, new
conductors and new support structures are required. The new
conductors wll be substantially larger and heavier than the

existing line and, due to the higher capacity of the new |ine

will sag nore than the existing |ine. PSCo maintains that
because of the greater sag and heavier weight of the new
conductors, the existing support structures nust be replaced
with taller and sturdier structures to raise the upgraded I|ine
hi gher fromthe ground than the current line to maintain m ni num
safe ground clearances. |In order to upgrade that portion of the
line traversing Louisville, the Gty clained that PSCo was
required to obtain a SRU permt.

e. On Septenber 19, 1999, PSCo submtted its
application for a SRU permt to the Cty. Loui sville infornmed
PSCo that it had inposed a noratorium on processing new |l and use
permts. As a result, the Louisville Gty Planning Conm ssion
(“Planning Comm ssion”) did not consider PSCo's SRU application
until April 11, 2000. The Pl anni ng Comm ssion subsequently held
three public hearings between April 11, 2000 and June 13, 2000.

f. As a result of citizen concerns, Louisville
indicated it had an interest in burying the lines, and asked

PSCo for estimates of the cost to bury the line, as well as



estimates of the cost to construct the |ine overhead. PSCo
provided cost estimates for burying the line, as well as for
three different above-ground configurations. The above-ground
configurations included the use of steel nonopoles, steel H
frame structures, and wooden Hfranme structures. The cost
estimate of wunderground construction that PSCo submtted to
Louisville is approximately $10.6 mllion. Estimates submtted
for the three above-ground configurations were $1.3 nmillion for
the steel nmonopoles, $2.0 mllion for the wod Hfrane
structures, and $2.4 mllion for the steel Hfrane structures.

g. The testinony of the parties and the
evidence submitted shows that PSCo represented to Louisville
that it was PSCo’s policy that it would not bear the increased
costs of burying the line for aesthetic reasons. PSCo offered
to bury the line if Louisville paid the difference between the
above-ground construction cost and the cost of wundergrounding
the transm ssion |ine.

h. Testinony indicates that in June 2000, the
Pl anning Conmi ssion voted to recommend that the Gty Counci
deny the SRU permt and further explore the option of
undergrounding the transmssion line. The Gty Council held the
first public hearing on the application in July 2000. The key
issues that energed from that hearing included burial of the

line, the possibility of feasible alternative routes around



Loui sville, and whether PSCo would wait two years to upgrade the
line while the City explored financing options to bury the |ine.
The City Council discussed whether PSCo could take tenporary
measures to neet the increased power demand in the area w thout
replacing the existing support structures or replacing the
conductors, while the City explored alternative funding avenues.
Because Louisville is currently a statutory city, one avenue
would allow the City time to form a hone rule nmunicipality and
arrange for bonds to be issued to pay for undergroundi ng.

i PSCo offered in a Septenber 1, 2000 letter
to the Cty, to inplenment tenporary neasures for two years, if
Louisville agreed to pay the cost of approximtely $233, 000.
Additionally, Louisville would be required to grant the SRU

permt as proposed wthout further proceedings if, at the end of

two years, it did not have the financing in place for
undergrounding the Iline. The tenporary neasures involve a
process known as *“pol e-jacking.” According to PSCo testinony,

because increased |line sag would occur as a result of additional
electricity transmtted through those lines, this process would
raise the height of the current poles and add six internediate
structures to maintain safe transm ssion |ine heights.

] - Louisville rej ected PSCo’ s of fer for
tenporary neasures in a Septenber 2000 Cty Council vote. The

Council also voted to deny the SRU permt application. PSCo



wthdrew its offer of tenporary neasures because it clained they
could not be feasibly inplenented. According to PSCo, it
wthdrew its offer when it discovered that given the projected
load gromh in this area, after a two-year period of tenporary
measures, it would not be feasible for PSCo to take the |ine out
of service during the construction period of the upgrade w thout
dropping electric load in the Louisville area for extended
peri ods. The City Council subsequently reversed the order
denying the permt and voted to remand the application back to
the Planning Comm ssion to study the issue of alternative routes
for the transm ssion |ine.

k. At the request of the Planning Conmm ssion,
PSCo identified seven alternate routes for the transm ssion |ine
and provided cost estinmates for each alternative. However,
PSCo’s analysis determned that none of the alternatives were
feasible. According to PSCo, the study found that the alternate
routes were expensive in relation to the proposed upgrade,
crossed open space and wetlands (which, according to PSCo, nade
it doubtful that permts would be granted) and involved the
condemmati on of several hones.

l. The Planning Commission held additional
heari ngs on Decenber 12, 2000 and January 9, 2001, after which
it again recommended that the permt be denied. It also

reconmmended that the Gty continue to consider burial or



alternate route options. As of the date of the evidentiary
hearing, the Gty Council has not set any further hearings on
t he application and has not entered a final decision.
2. Decl aratory Order

a. On Cctober 17, 2000, PSCo filed a petition
for declaratory order under Rule 60 of the Comm ssion’s Rul es of
Practice and Procedure, 4 CCR 723-1. PSCo sought a declaratory
order fromthe Conmm ssion to renove uncertainty as to the manner
and timng of construction of a needed upgrade to the existing
Val nont - Broonfield 115kV transm ssion |ine. Specifically, PSCo
sought an order declaring that there is an imediate need for
the wupgrade; that the wupgrade should be constructed above-
ground; and that the project is a matter of statew de concern.

b. Rule 60(a) of the Conmmssion’s Rules of
Practice and Procedure provides that the Comm ssion nay issue a
declaratory order “to termnate a controversy or to renove
uncertainty as to the applicability to a petitioner of any
statutory provision or Commssion rule, regulation or order.”
Rule 60 further provides that the scope of Rule 57 Colorado
Rules of CGvil Procedure (“CRCP.”) shall apply to Rule 60
proceedi ngs before the Conmm ssion. Rule 57(b) CRCP. permts
a party affected by a statute or nunicipal ordinance to obtain a
declaration of its rights, status, and other |egal relations.

Several parties filed interventions in the matter. Louisville



the City of Boulder, Conmmssion Staff, and the Louisville Power
Line Corridor Association (“LPLCA’) all filed notices of
intervention pursuant to 8§ 40-6-109(1), C R S., and Rules 64(a)
and (b) of the Comm ssion’s rules.

C. On Decenber 5, 2000, Louisville filed a
motion to dismss PSCo's petition for a declaratory order.
Louisville asserted that the case involved a |land use matter
that was currently pending before the Cty. It further argued
that under Colorado law, the Cty and not the Comm ssion
possesses the governnmental authority to regulate the |and use
issues inplicated by PSCo' s petition. Louisville additionally
asserted that PSCo's petition should be dismssed because
resolution of the essential dispute was wthin the exclusive
jurisdiction of the City.

d. In its motion to dismss, Louisville
mai nt ai ned that because the proposed upgrade was the subject of
a pending |and use application before the Cty, and because it
had | and use authority to regulate the character, |ocation, and
ext ent of the proposed upgrade, the Cty had primry
jurisdiction and authority to regulate land use matters within
its municipal boundaries.? Louisville <claimed that PSCo’s

petition was an attenpt to intrude into and inpinge upon the

2 Louisville cited § 31-23-301, CRS. et seq., § 31-23-206, CR S., and
88 31-23-209 to 301, CRS., as authority for this proposition.



Cty's land use process. Louisville argued that because the
Comm ssion had already determ ned that no CPCN was required for
t he proposed upgrade,® the Conm ssion had already exercised its
jurisdiction and need not do anything el se.

e. The City also argued that any action by the
Comm ssion was prenmature. It maintained that to the extent the
Comm ssion may have authority to consider matters also within
the jurisdiction of the Cty's land use powers, the Comm ssion
should not act wuntil after the Cty issues a final order
regarding the SRU permt. Louisville additionally sought
di sm ssal because PSCo’s petition failed to neet the standards
for a declaratory order as provided in Conm ssion Rule 60(a).

f. Louisville asserted that the Conmm ssion
should decline jurisdiction, as there was no concrete
controversy between the Gty and PSCo because the Gty had not
reached a final resolution on the issuance of the land use
permt. Therefore, according to the Cty, the Conmm ssion should
decline to issue a declaratory order pursuant to Comm ssion
Rul e 60.

g. The LPLCA filed a response in support of the
City’s notion to dismss the petition for a declaratory order
filed. Generally, the LPLCA endorsed the Gty s notion.

Commi ssion Staff filed a response in opposition to the Gty’'s

3 Decision No. C98-533 adopted May 27, 1998.
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nmotion to dismss. Comm ssion Staff asserted that the
Commi ssion did have jurisdiction under Article XXV of the
Col orado Constitution, as well as wunder 88 40-4-101 and 102,
C. RS

h. The Comm ssion concluded that it did have
jurisdiction to issue a declaratory order.

i On January 17, 2001, the Conmi ssion held a
public hearing in Louisville to allow citizens to voice their
support, opposition, or concerns regarding the proposed upgrade.
The public hearing allowed those <citizens who wuld not
otherwi se participate in the formal hearings, the opportunity to
place their opinions on the record. A formal evidentiary
hearing on the matter was held on January 18 and 19, 2000.
Testinmony was heard and evidence entered from all parties
i ncludi ng enployees of PSCo, LPLCA nenbers, Comm ssion Staff,
and the City of Louisville Planning Director. Subsequent to the
heari ngs, the parties filed their <closing statenments or
Statenments of Position (“SOPs”).

3. Matters of Statew de Concern

a. A critical elenment in determ ning Conm ssion
authority and jurisdiction in this matter is whether the
proposed upgrade is a mtter of “statewide concern.” The
Col orado Suprene Court has repeatedly held that when attenpting

to resolve any conflict between Conmmi ssion and |ocal authority
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that may arise under Article XXV of the Colorado Constitution, a
determ nation must be nmade as to whether the mtter is of
exclusive local concern, mxed state and |ocal concern, or
excl usive state concern.

b. In matters of exclusive statew de concern,
any nunicipal charter provisions or ordinances that conflict
wWth state statutes will be superseded by those state statutes.
Wbol verton v. Gty and County of Denver, 146 Colo. 247, 361 P.2d
982 (1961). In matters invol ving exclusive |ocal and nunici pal
concern, hone-rule charter provisions and ordi nances supersede
conflicting state statutes. DeLong v. Denver, 195 Colo. 27, 576
P.2d 537 (1978); Vela v. People, 174 Colo. 465, 484 P.2d 1204
(1971),; Denver v. State, 788 P.2d 764, 767 (Colo. 1990);
Denver & Rio Gande Western R R Co. v. Cty & County of Denver,
673 P.2d 354, 358 (Colo. 1983).

C. If a matter is of mxed |local and statew de
concern, it nust be determned whether there is a conflict
between the charter provisions or ordinances and the state
statute. If there is no conflict, the charter provisions and
state statute may coexist. Geeley Police Union v. Gty
Council, 191 Colo. 419, 553 P.2d 790 (1976); Del ong v. Denver
supra; Denver & R o Gande Wstern RR Co., supra. | f,
however, there is a conflict, the statute supersedes the homne-

rule charter provisions or |ocal ordinances. Century Electric
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v. Stone, 193 Colo. 181, 564 P.2d (1977); Denver v. Bossi e,
83 Colo. 329, 266 P. 214 (1928); DuHamel v. People ex rel.
Arvada, 42 Colo. App. 491, 601 P.2d 639 (1979); see generally
Kl emme, The Powers  of Home Rule Gties in Colorado,
36 U.Colo.L.Rev. 321 (1964).

d. The Col or ado Supr ene Court has not
established a litnmus test that could resolve in every case the
issue of whether a particular matter is “local,” “state,” or
“mxed.” Instead, the Court has made those determ nations on an
ad hoc basis, taking into consideration the facts of each case.
Nati onal Advertising Co. v. Departnent of H ghways, 751 P.2d
632, 635 (Colo. 1988). However, the Court has considered the
relative interests of the state and the home rule nunicipality
inregulating the matter at issue in a particul ar case.

e. The Court has further held that although
other asserted state interests may be relevant in determning
whet her a state interest justifiably preenpts inconsistent |ocal
ordi nances or honme rule provisions, there are several general
factors that are useful to consider. Cty and County of Denver
v. State, supra. These include the need for statew de
uniformty of regulation, see National Advertising, supra; and
the inpact of the municipal regulation on persons living outside

the municipal Iimts. Denver & Ro Gande Western R R, supra.
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f. Also relevant to the determnation of
“statewi de concern,” are historical consi derati ons, i.e.,
whether a particular matter is one traditionally governed by
state or by local governnent. 1 C  Antieau, Muinicipal
Corporation Law 8§ 3.40, at 3-115 (1989) cited in Cty and County
of Denver v. State, supra. Further, “where not only uniformty
IS necessary, but cooperation anong governnmental units as well,
and where action of state and county officials within the limts
of the city is inperative to effectuate adequate protection
outside the <city, the mtter wll in all i kel i hood be
considered a state concern.” Antineau, 8§ 3.40 at pp. 3-119 to
3-120; City and County of Denver v. State, supra.

g. Even t hough Louisville attenpts to
characterize this matter as one of purely |local concern,
involving only local zoning issues, we find that the issues here
involve matters of statew de concern, within the Conm ssion's

expertise and authority to determ ne. Al t hough the upgrade in

guestion lies wthin the boundaries of Loui svill e, t he
transmssion |line provides power to residents along the
H ghway 36 corridor, including Louisville, Broonfi el d, and
Nort hwest Metro Denver. Any local land use ordinance asserted

by Louisville to inpede the construction of the upgrade would

clearly inmpact citizens outside the Cty’ s boundaries.
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h. The need for st at ewi de uniformty of
regulation is also apparent here. Allowing municipalities to
i npose pi eceneal regulations over public utilities would
seriously damage the reliability of utility services the
citizens of this state currently take for granted. I n
Intermountain R E. A v. Dstrict Court, 160 Colo. 128, 134,
414 P.2d 911, 914 (1966), the Court found that utility |ocation
and relocation was a statewde matter. The Court held that the
statew de conponent of interest in the regulation of wutilities
is reflected first in Article XXV of the Col orado Constitution.
| d. The Court went on to hold that by virtue of Article XXV,
the Comm ssion has the power to regulate all facilities,
services, and charges, even within hone rule cities and hone
rule towns. This authority includes exclusive jurisdiction over
the facilities of a public wutility and the location and
rel ocation of those facilities. | d. The need for statew de
uniformty 1is apparent here and is a clearly acknow edged
principle in Colorado as well as other jurisdictions (see
II'linois and Pennsylvania citations infra).

i The proposed upgrade also involves several
significant safety issues. Unrebutted testinony by PSCo
W t nesses discussed concerns of overloading the ~current
conductors by increasing the load on the line to neet increased

demands. Addi tional testinony by PSCo w tnesses indicated that
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W thout an upgrade to the line, increased electric |oads would
nost likely lead to overloading of the line, which in turn could
lead to possible |oad shedding. This would result in periodic
bl ackouts during peak demand tines. Safety and reliability
matters such as these are of statew de concern.

j- Finally, 8 29-20-108(1), C R S., states that
“[t] he general assenbly finds, determ nes and declares that the
| ocation, construction, and inprovenent of major electrical and
nat ur al gas facilities are mtters of statewide concern
(enphasi s added). Section 29-20-108(1)(a), C R S., goes on to
state that "[a] reliable supply of electric power and natura
gas statewide is of vital inportance to the health, safety, and
wel fare of the people of Colorado." The intent of the genera
assenbly clearly is to place the location, construction, and
i nprovenent of electrical facilities wthin the exclusive
jurisdiction of the Commssion and to renove any doubt as
regards the preenption of <conflicting |local ordinances or
charters.

K. Therefore we find that this natter is beyond
| ocal concern, expertise, and authority, and is a matter of
st at ew de concern, squarely W t hin t he Comm ssion’ s

jurisdiction.

16



4. Jurisdiction

a. In their SOPs, Louisville and the LPLCA
again raise the issue of Conmm ssion jurisdiction. They argue
that the Comm ssion does not have jurisdiction because this is
strictly a local land use issue. On the other hand, PSCo and
Staff argue that the Comm ssion does indeed possess jurisdiction
by virtue of several state statutes, case law, and the Col orado
Consti tution. Al though Louisville concedes that Article XXV of
the Col orado Constitution vests broad powers in the Conm ssion
to regulate wutilities, it asserts that Article XXV also
recogni zes certain powers of nunicipalities, including the
authority to exercise reasonable police and licensing powers.
According to Louisville, these police and |icensing powers
include | eave to zone and exercise zoning authority. Wight v.
City of Littleton, 483 P.2d 953, 955 (Colo. 1971); d ennon
Hei ghts, Inc. v. Central Bank & Trust, 658 P.2d 872, 876 (Colo.
1983).

b. Louisville cites 88 31-23-206 to 301, C. R S
et seq., for the proposition that the Cty has the power to
create zone districts, enact zoning regulations, regul ate
buildings and structures, and plan for the placenent and
| ocation of wutilities serving the Gty. Louisville also
indicates that it has the power to review the “character, extent

and location” of public utilities wunder § 31-23-209, CRS.
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Louisville claims the conflict here is caused by the broad terns
used in the Cty's statutory cites and the Conmssion’s
authority cited in PSCo’s petition for declaratory relief, nore
specifically, § 40-4-102, C R S

C. In the Cty' s opinion, the Conmmssion’s
power to specify the manner in which an inprovenent is erected
does not include the power to specify the precise location of
the inprovenent in a manner contrary to a municipal zoning
deci si on. Rat her, Louisville contends that § 40-4-102, C R S
is intended to protect utility custonmers and ratepayers from a
facility proposal t hat is excessive and wll resul t in
unwar r ant ed char ges. It further contends that the statute is
not intended to provide the Comm ssion a preenptive right to
dictate to a nmunicipality the precise location and precise
manner of construction of a utility inprovenent.

d. W do not agree with the CGty's line of
reasoni ng. Louisville reads too nuch authority into 8§ 31-23-
209, CRS., and too little into § 40-40-102, CR S Al t hough
8§ 31-23-209, CRS., gives the Cty the power to review the
“character, extent and location” of public wutilities, this
provision does not wusurp the power or jurisdiction of the
Commi ssi on. In Robinson v. Cty of Boulder, 190 Colo. 357,
547 P.2d 228 (1976), the court held that there was nothing in

the statute indicating a legislative intent to broaden a city’s
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authority. According to the court, “[i]n effect, a city is
given only an advisory role” in reviewing the character, extent,
and | ocation of public utilities.

e. W also disagree with the City that § 40-4-
102, CRS., is nerely intended to protect utility custoners and
ratepayers from a facility proposal that is excessive and wl|
result in unwarranted charges. The Legislature used broad
| anguage, thus intending to grant the Conm ssion extensive and
broad regulatory powers. This statute provides authority to the
Comm ssion to issue an order regarding the safety, reliability,
and adequacy of a utility’s equipnent and facilities, including
the time and manner any inprovenents or changes shall be nmade to
a utility’'s structures and facilities, as well as the location
of the facilities.

f. In its SOP, PSCo cites several statutes in
addition to 88 40-4-101 and 40-4-102, C. R S., that it contends
provide the Conm ssion with the power to enter a declaratory
order. Section 40-3-101(2), CRS., requires every public
utility to furnish, provide and maintain such service,
instrunmentalities, equipnment and facilities as shall pronote the
safety, health, confort and convenience of the public
Section 40-3-102, C R S., enpowers the Commssion to do al
t hings, whether or not specifically designated in Articles 1

through 7 of Title 40, “which are necessary or convenient in the
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exercise of its power” to “supervise and regulate every public
utility in this state.” PSCo asserts, and we concur that these
statutes “specifically address the Comm ssion’s authority over
public utility safety, adequacy and reliability.”

g. PSCo further asserts that Colorado courts
have upheld the Conmm ssion’s ability to make rulings concerning
public wutility projects, notwithstanding a |ocal governnment’s
contrary actions. In Gty of Craig v. Public Uilities
Comm ssion, 656 P.2d 1313 (Colo. 1983), the Comm ssion ordered
the closure of tw railroad crossings against the wshes of
Crai g. Craig attenpted to override the Conm ssion’s decision
arguing that its nunicipal powers under Colorado |aw pre-enpted
the Comm ssion’s jurisdiction. The Court held that *“the
regul ation of public utilities in the interest of public safety
and convenience is a matter of statew de concern.” 656 P.2d at
1316. The Court further held:

Wile Craig also has a legitimate interest in the

safety of its railroad crossings, the existence of a
denonstrable | ocal interest does not endow a home-rul e

city with preenptive authority. Century Electric
Service v. Stone, 193 Colo. 181, 564 P.2d 953 (1977).
The concomtant state interest in regulation is
predom nant. 1|d.

Loui sville, however, argues that this holding does not translate
into Commssion authority preenptively to determne issues

related to this upgrade. It contends that issues such as the
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preci se |l ocation of the upgrade, pole types, and simlar natters
are within the Gty s land use authority.

h. PSCo cites Muntain View Elec. Ass'n. v.
Public Uil. Comin., 686 P.2d 1336 (Colo. 1984) where the Court
upheld a Conm ssion order that required a utility line rel ocated
or buried because of its proximty to an airport, despite a
county planning conm ssion’s earlier approval of an above-ground
| ocati on. Mountain View argued that wunder 8§ 30-28-110(1),
C.RS., county governnental authority overrode the Conm ssion’s
authority to oversee the safety of the |Iline. The Col orado
Suprene Court held that § 30-28-110(1), C R S., was not to be
construed as a limtation on the authority of the Conm ssion.
Al though the section provides a nethod for a county to oversee
its master plan, the Supreme Court held that “it does not
override the PUC s statutory duty and authority to oversee the
safety of utility operations throughout the state.” The Suprene
Court further held that “[c]ounty planning comm ssions do not
have the authority or expertise to evaluate the safety of
utility operations, and the approval by the (county) comm ssion
of the location of an electrical line should not preclude a PUC
determ nation relative to public safety.”

i By contrast, Louisville argues that this
case does not discuss the interplay between the nunicipal and

Conmmi ssion authorities set forth in Article XXV and is not a
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basis for <concluding that nmunicipal zoning nmatters, such as
those ~cited supra, are wthin a sphere of concurrent
jurisdiction shar ed by t he Commi ssi on and t he | ocal
muni ci pality.

] . PSCo cites Douglas County Bd. of Comirs. wv.
Public Uilities Comin., 866 P.2d 919 (Colo. 1994), where the
Col orado Suprene Court wupheld the Conmm ssion’s determ nation
that PSCo should be allowed to wupgrade a transmssion |ine
despite the Board of County Conm ssioners’ denial of an
application for zoning approval. Subsequent to the denial by
the County, PSCo filed an application with the Comm ssion
pursuant to 8 30-28-127, C.R S., which expressly authorizes the
Comm ssi on to or der reasonabl e utility I nprovenents
notw t hstanding the fact that they conflict wwth a county master
pl an. Al though the Board denied the application, the Conm ssion
found that the upgrade was reasonable and necessary to neet
future |l oad requirenents. The Court held that “the PUC has the
know edge and expertise to determne when, and under what
ci rcunst ances, an upgr ade IS reasonabl e - and IS
constitutionally authorized to make such determ nations.” | d.
at 927. According to PSCo, although in this case the Conm ssion
was acting pursuant to 8§ 30-38-127, C R S., which specifically
authorizes the Commssion to find a utility facility project

reasonable even if it conflicts with a county’s master plan, the
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Col orado Suprenme Court “upheld the ‘constitutional primcy’ of
the Comm ssion’s jurisdiction over transmssion lines when a
conflict arises wth a local governnent’'s exercise of its l|and
use powers.”

K. However, Louisville argues that the statute,
which was the focus of this case, on its face does not apply to
muni ci palities, and it is neither the basis for PSCo' s petition
nor the standard under which the petition should be eval uated.
Louisville further argues, that although Douglas County cites
Article XXV in a footnote, the case does not construe the
muni ci pal authority set forth in Article XXV, or the interplay
between that nunicipal authority and the Comm ssion’s authority
set forth in the same constitutional provision. Ther ef or e,
according to Louisville, the Douglas County case 1is not
instructive on the jurisdictional 1issues raised by PSCo s
petition.

| . Craig, Mountain View, and Douglas County,
t hough not dispositive, are instructive to the matter at hand
The Colorado Supreme Court has defined the jurisdiction and
authority of the Comm ssion as to these types of matters. The
Court has determned that the Comm ssion has the know edge and
expertise to determne when and under what circunstances a
utility wupgrade is reasonable and necessary, and that the

Comm ssi on IS constitutionally authorized to make this
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determ nati on. The existence of a denonstrable local interest
does not endow a home rule nuch less a statutory city wth
preenptive authority over this Conm ssion power.

m In Muntain View, the Court held that a
county planning comm ssion did not possess the authority or
expertise to evaluate the safety of utility operations.
Therefore, the statute that allowed a county planning comm ssion
to approve the placement of public utilities was not to be
construed as a limtation on the authority of the Conm ssion.
According to the Court, such a statute does not override the
Commi ssion’s statutory duty and authority to oversee the safety
of utility operations throughout the state. The Conmi ssi on,
then, is +the authority that possesses the expertise and
know edge to evaluate the safety of public utility facilities
t hroughout the state, whether or not they are |located within the
boundaries of a nunicipality.

n. W also find persuasive |anguage from ot her
jurisdictions that holds that the state utility conmm ssion has
preenptive power regarding transmssion |ine upgrades. I n
Duguesne Light Co. v. Upper St. Cdair Tp. et al., 377 Pa. 323,
105 A 2d 287 (Penn. 1954), the Court held that a township’'s
power to zone wth respect to buildings of a public utility

conpany did not give such townships inplied power to regulate
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public utilities by zoning ordinance with respect to the uses
and structures other than buil dings.

0. In Commonwealth Edison Co. . Cty of
VWarrenville, 288 IIl. App. 3d 373, 680 NE2d 465 (III.
App. 1997), an electric utility brought an action against the
city, seeking to enjoin the city fromusing its zoning power to
halt a transmssion l|line construction project for which the
I[1linois Commerce Commission had granted the utility a CPCN
The appellate court held that the state’s Public Uilities Act
preenpted the <city’'s zoning ordinance to the extent it
interfered with the wutility’'s transmssion |ine construction
project for which the conmssion had granted the CPCN The
appel late court further held that the state’s Public Utility Act
pr eenpt ed enf or cenent of or di nances adopt ed by | oca
governnental honme rule wunits and non-honme rule wunits that
regulate or effectively regulate public wutilities when the
subject matter involves construction projects intended to
facilitate transmssion of electric service for which the
Commi ssion had issued a CPCN

p. It is apparent that it 1is a generally
accept ed principle that transm ssi on line upgrades and
construction are matters of statew de concern, and a state’'s
utility comm ssion possesses the authority and expertise to

determ ne the need and placenent of utility upgrades within the

25



state. It is equally clear that when a statute or |ocal
ordinance is in conflict with the utility commssion’s
jurisdiction and authority regarding a transmssion |line
upgrade, the commssion’s authority and jurisdiction wll
override the conflicting statute or ordinance. Applying the
hol dings in the above-cited cases to the matter at hand, we find
that the Comm ssion possesses the authority and jurisdiction to
i ssue the declaratory order sought by PSCo.
C. Merits of the Petition
PSCo has petitioned the Comm ssion for a declaratory
order that the proposed Valnont-Broonfield transm ssion |ine
upgrade is needed now, that the upgrade should be constructed
above-ground, and that it is a matter of statew de concern.
Havi ng determ ned that we possess the jurisdiction to issue such
an order, we now address the nerits of PSCo’ s petition.
1. Ti m ng of Upgrade
a. PSCo asserts that the proposed upgrade of
the Valnont-Broonfield double circuit 115 kV transm ssion |ine
is needed now. The Valnont-Broonfield transmssion |line
provi des power to Louisville, Broonfield, tenporary Interlocken,
Senper, and Federal Heights substations. Peak custoner | oads of
334 MWV on August 8, 2000 and 336.8 MW on August 9, 2000 were
served by these five substations. A load forecast prepared by

PSCo indicates that these substations wll serve a peak custoner
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load of 368 MW in the summer of 2001. PSCo w tness Fulton
testified that failure to conplete the upgrade before the sumer
of 2001 may result in custoner outages ranging from 15 MWV to
119 MWV if a segnent of the line is out of service during peak
condi ti ons.

b. Both circuits of the Val nont-Broonfield
115 kV transm ssion line nust be taken out of service during
construction of the upgrade for safety purposes. When both
circuits are taken out of service, power will come from PSCo’ s
Cher okee power plant to supply the |oads served by Louisville,
Broonfield, tenporary Interlocken, Senper, and Federal Heights
substations. PSCo clains that there is a w ndow of opportunity
before May 2001 when the Broonfiel d-Cherokee 115 kV transm ssion
line has adequate capacity to neet the |oads served by all five
substations and allow for conpletion of construction of the
upgrade w thout custoner outages during construction. If the
w ndow of opportunity closes, customer outages will occur during
construction.

C. The LPLCA contests any imediate need for
PSCo’ s proposed upgrade. It believes, at nost, that the
existing transmssion |ine mght not be capable of serving peak
| oad during the summer of 2001. The LPLCA acknow edges a peak
load of 171 MW was served on August 8, 2000 by Louisville,

tenporary Interlocken, and Broonfield substations. The LPLCA
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refers to the l|oad forecast prepared by PSCo which projects
these three substations wll serve peak |oads of 184 MANin 2001
168 MV in 2002, and 176 MW in 2003, and points out the proposed
removal of the Jl|oad served by the tenporary Interlocken
substation decreases the |oad served by the Valnont-Broonfield
115 kV transm ssion line in 2002. According to the LPLCA there
are tenporary neasures which could be used to nake the existing
transm ssion |ine capable of serving the 2001 peak |oad to all ow
additional tinme to explore alternatives to PSCo's proposed
project, including underground construction.

d. Louisville also contests the immedi ate need
to upgrade the existing transmssion |ine. To |lessen any
i mredi ate need for the upgrade, Louisville relies on testinony
of PSCo and Staff that wunder certain circunstances the
transmssion line has a 10 percent extra margin above the
135 MVA rated capacity of each circuit. Louisville asserts that
the sumrer 2001 peak demand is a spike situation that 1is
all eviated when the load on the tenporary Interlocken substation
is no longer served by the Iine. Louisville believes that the
tenporary neasure of wuprating the thermal capacity of the Iline
is feasible and could be conpleted to neet the sumer 2001
requirenents permtting nore time to explore undergroundi ng of

and alternatives to the proposed upgrade.
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e. The LPLCA and Louisville would prefer the
upgrade be constructed underground, but acknow edge that
Louisville would have to pay for the additional cost for
under ground construction. Louisville currently does not have
funds or the ability to raise funds to pay for the additiona
cost. Louisville estimates at |east two years would be required
to beconme a hone rule nunicipality and to subsequently put a
bond issue to pay for undergrounding to a vote before it would
have the ability to raise funds.

f. Feasible alternate routes for over head
construction have yet to be fully identified. The LPLCA and
Louisville would also like additional tinme to explore possible
alternate routes.

g. Staff supports an imedi ate need to increase
the capacity of the Valnont-Broonfield line by sumer 2001.
Staff w tness Fischhaber testified that PSCo’s projected |oads
are not overstated and do not create an artificial need for the
upgrade. Staff concludes that the peak |oad could not be served
in the sumer of 2001 if a segnent of the Valnont-Broonfield
transm ssion |line goes out of service. Staff witness Mtchel
testified that the existing line could be viewed as having
10 percent nore capacity than its rated 135 MWA However,
M. Mtchell stated that this would not |essen the imedi acy of

the need for an upgrade.
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h. Staff does not support the use of tenporary
measures in |lieu of the upgrade. Staff holds the opinion that
the tenporary neasure to increase capacity by increasing the
hei ghts of <certain poles would be feasible for sumrer 2001.
M. Mtchell woul d  not recommend inplenentation of this
tenporary neasure because it would not provide enough additional
capacity to prevent custoner outages if a segnment of the line is
out of service. Staff further contends that wunderground
construction or construction on an alternate route is not viable
because neither option could be conpleted by the summer of 2001.

i PSCo has indicated that it opposes tenporary
measur es. From a system planning perspective, tenporary
measures |eave the system at risk of custoner outages. From a
construction and operational perspective, any delay allowed for
by tenporary nmeasures would necessitate inposing custoner
outages during construction of the upgrade. However, PSCo had
indicated a wllingness to construct the |Iine underground
provi ded Louisville pays for the additional cost consistent with
PSCo’ s past practices. PSCo opposes delaying the upgrade to
allow Louisville time to raise funds to pay for the additiona
cost of undergroundi ng.

] . The Comm ssion concludes that construction
of the wupgrade of the existing Valnont-Broonfield 115 kV

transm ssion |ine should proceed i mmedi ately. No party refuted
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that an actual peak load of 337 MN was served by the line in
August 2000. The demand for additional electricity continues to
increase in the area served by the transm ssion |ine. Power
flow studies that nodel the electric system for the sumrer of
2001 indicate that the transmssion line will not be capable of
serving peak load during the single contigency (“N-1") condition
of a segnent of the line being out of service. The use of
single contigency planning criteria by PSCo in this case is
consistent with planning criteria used in the past and has been
accepted by this Conm ssion.

K. A conparison of the |oads nodeled for 2001
to the peak l|oads served in 2000 suggests to us that the
reliability of the line was marginal in 2000. Because the
transm ssion line was able to serve peak load in August 2000
does not nean the transmssion line is reliable, especially if
required to handl e additional | oads.

| . As testified to by PSCo, renoval of the |oad
served by the tenporary Interlocken substation will decrease the
| oad on the transm ssion line. However, this does not elimnate
the need for the upgrade to be conpleted prior to peak |oad of
2001. The loads projected to be served by Louisville and
Broonfield substations of 168 MNin 2002 and 176 MV in 2003 are
conparable to the 2000 actual Jload of 171 MN served by

Louisville, Broonfield, and tenporary Interlocken substations.
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Therefore, our belief that the reliability was marginal in 2000
inplies that reliability would be marginal in 2002 and 2003 if
the upgrade were not conpleted. Also, in order for the |oad
served by the tenporary Interlocken substation to be renoved
from the line, facilities must be constructed and there is no
guarantee that this wll happen before sumrer 2002.

m Louisville and the LPLCA propose we order
PSCo to inplenent tenporary neasures to allow additional tinme to
explore funding of underground construction and alternate
routes. We deny this request. First, we are not certain that
voters would be in favor of funding underground construction.
Second, a feasible alternate route has not been identified.
Therefore, further exploration of alternate routes would detract
from our decision that construction needs to pr oceed
i mredi atel y. Finally, there is not enough evidence to conclude
that the tenporary neasures identified in PSCo's testinony are
feasible, <could be conpleted before sumer 2001, or would
elimnate customer outages during construction if the upgrade
wer e del ayed. W will not require PSCo to enploy tenporary
nmeasur es.

2. Type of Construction

a. PSCo has specifically requested that the

Comm ssion make a finding that <corten-finish steel nonopole

structures be used in the upgrade because the conpany placed
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this type of structures on order in October, 2000 to ensure that
an upgrade could be conpleted by sumrer 2001.

b. Hi storically, the Comm ssion has not nade
specific determnations on the type of structures for
transm ssion lines. Those details are left to the discretion of
the utility. We shall not decide on such details in this case
ei t her. W have already decided that the upgrade is needed
i mredi ately. The record reflects that the only option which can
be conpleted by the sumrer of 2001 is PSCo’ s proposal to renove
the existing structures and conductors and replace them with new
structures and conductors. We find no evidence that indicates
constructing underground or constructing overhead on an
alternate route could proceed imediately. W now order PSCo to
construct the wupgrade imediately, wth whatever neans and
materials that are available to the conpany to allow conpletion
of the wupgrade of the Valnont-Broonfield 115 kV transm ssion
l[ine prior to the sumrer of 2001. In the event that it is not
possi bl e for construction to be conpleted prior to the sumer of
2001, we direct PSCo to conplete the construction as soon after
as practicable wthout conpromsing the safety of those
constructing the upgrade. W expect PSCo to mnimze custoner
outages that may be necessary, if any, to conplete the

constructi on.
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3. Request ed Conditions

a. The LPLCA would |ike the Conm ssion to enter
into a governnental partnership with Louisville to arrive at a
col | aborative solution to this matter. G ven our decision that
the wupgrade should proceed immediately, we decline to pursue
such a governnental partnership.

b. Louisville requests that any Conm ssion
order granting relief as requested by PSCo should include
mtigation and nonitoring of noise and electromagnetic fields.
The unrebutted record shows that both noise and el ectromagnetic
fields are projected to decrease when the upgrade is conpleted.
VWhile Louisville questions PSCo’s information, Louisville has
not presented any evidence establishing that noi se and
el ectromagnetic fields will not decrease. Further, Louisville
has not presented any specifics on how nonitoring mght be
conducted and what the mtigation neasures mght be. e
conclude that properties in the vicinity of the transm ssion
line corridor will be no worse off. However, should those
citizens residing adjacent to the power line corridor disagree,
civil proceedings can be initiated. W shall not require
mtigation and nonitoring of noise and el ectromagnetic fields as
part of our order.

C. Louisville also requests inplenentation of

demand-si de reduction and mtigation prograns. PSCo has offered
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demand-si de reduction prograns on a non-discrimnatory basis to
all qualifying custonmers throughout its service territory for
sone tine. Those prograns have been and are available to PSCo
custoners in the Louisville area. Additionally, there is
not hing which would preclude Louisville from encouraging its
citizens to reduce demand. Therefore, we reject Louisville’'s
request.
4. Matter of Statew de Concern

a. Finally, PSCo has requested a Conm ssion
declaration that the upgrade is a matter of statew de concern.
Consistent wth our discussion, supra, regarding Conm ssion
jurisdiction, we find that the proposed upgrade is a matter of
statew de concern. As we stated previously, the 1issues
inplicated here, including the safety and reliability of the
transm ssion line; that the matter affects citizens beyond the
borders of Louisville; and the historical considerations that
these matters are traditionally governed by the State place this
issue squarely wthin the realm of a mtter of statew de
concern. Col orado case law, supporting case |law from outside
jurisdictions, and statutory |aw support our finding that this
is a mtter of statew de concern.

b. The parties in this <case filed their
pl eadings in an attenpt to resolve issues regarding the upgrade

of the Valnont-Broonfield transm ssion |ine. Because of the
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uni que circunstances presented here, the Comm ssion has accepted
this petition in order to act as the arbiter of last resort.
The increased demands for electric power have placed an obvious
strain on electrical facilities throughout the state and
especially on the transmssion line in question; therefore, in
our view, resolution of this matter is inperative. However, in
the future we strongly encourage all parties to resolve such
di fferences anong thenselves, as the Conmmssion is averse to
resolving siting matters that may be better left to the parties.
C. The Commi ssion grants PSCo's petition for

decl arat ory order

II. ORDER

A The Comm ssion Orders That:

1. The petition of Public Service Conpany of
Col orado is hereby granted.

2. The proposed upgrade to the Valnont-Broonfield
115kV transm ssion line is needed i nmedi ately.

3. The proposed upgrade should be constructed wth
materials currently available to Public Service Conpany of
Col orado so as not to further delay construction.

4. The upgr ade of t he Val nont - Broonfi el d

transmssion line is a natter of statew de concern.
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5. The 20-day period provided for in 8 40-6-114,
CRS., wthin which to file applications for rehearing,
reargunent, or reconsideration begins on the first day follow ng
the effective date of this O der.

6. This Order is effective upon its Miled Date.

B. ADOPTED I N COW SSI ONERS' WEEKLY MEETI NG
February 14, 2001
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