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BEFORE THE PUBLIC UTILITIES COMMISSION 
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RE: WATER SERVICES FURNISHED BY 
CASCADE PUBLIC SERVICE COMPANY, 
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DOCKET NO. 89C-194W 

COMMISSION DECISIONS UPON 
EXCEPTIONS 

March 21, 1990 

STATEMENT AND FINDINGS 

BY THE COMMISSION: 

On January 18, 1990, Administrative Law Judge Ken F. Kirkpatrick 
entered Reconmended Decision No. R90-71 in this docket. The reconmended 
decision ordered Cascade Public Service Company (Cascade) to enter into a 
contract with the City of Colorado Springs, the terms of which are 
substantially in accordance with Exhibit 1 in this proceeding, for the 
purpose of obtaining treated water for the ratepayers of Cascade. 

On February 7, 1990, Cascade filed exceptions to Reconmended 
Decision No. R90-71 which state that during October and November of 1989, 
(after the hearing in this docket) Cascade and the City of Colorado 
Springs negotiated an agreement which is substantially different in 
important respects from Exhibit 1 which was entered in the proceeding. A 
copy of the new agreement that was negot iated between Cascade and the 
City of Colorado Springs was attached to Cascade's exceptions as 
Appendix C. 

On rebruary 2, 1990, the Staff filed a motion for an extension 
of time to file response to exceptions. The motion sought a 14-day 
extension of time within which to file its response to exceptions filed 
by Cascade on February 7, 1990. On March 2, 1990, Administrative Law 
Judge Ken F. Kirkpatrick entered Interim Order No. R90-293-1 which denied 
the Staff's motion on the basis that the motion had failed to state good 
cause. 

On March 6,1990, the Staff filpd two pleadings: (1) a motion 
for reconsideration and other appropriat~ relief, and (2) response to 
respondent's exceptions. In its motion t-:: It:'consideration and other 
appropriate relief, the Staff states tnat once Administrative Law Judge 



Kirkpatrick entered his recommended decision on the merits on January 18, 
1990 (Decision No. R90-71), his jurisdiction over this docket ended and 
that he was without authority to rule further on the issues in this 
docket or on any motions !Bade by the parties. Therefore, according to 
Staff, Administrative law Judge Kirkpatrick was without jurisdiction to 
rule upon Staff's motion for an extension of time in which to file a 
response to Cascade's exceptions. Staff further states that it believed 
and continues to believe that an extension of time based upon 
negotiations by the parties is good cause for the extension of time. 

In its filed response to Cascade's exceptions, the Staff states 
that it does not have a problem with the Commission modifying the 
administrative law judge's order to reflect that Cascade could enter into 
a contract which is evidenced by Exhibit C, attached to Cascade's 
exceptions, rather than Exhibit 1 which was referenced in Decision 
No. R90-71. 

The Staff is generally correct that once an administrative law 
judge enters a recommended decision, jurisdiction over the docket reverts 
back to the Commission itself. However, S 40-6-101(2), C.R.S., provides 
that the COfIInission llay by order direct that any of its work, business, 
or functions under any provision of law, except functions vested <iolely 
in the Commission under of Title 40, be assigned or referred to an 
individual commissioner or to an administrative law judge to be 
designated by order for action and the Commission may by order at any 
time amend, modify, supplement, or rescind any such assignment or 
reference. The Connission, frOli time to time, has referred a number of 
routine functions to its administrative law judges for actions to be 
taken both before and a fter a recommended deci s i on has been entered. 
This docket was one of them insofar as it pertained to requests for 
extensions of time. In any event, the issue is a moot one because the 
Commission believes that the Staff should have been allowed the extension 
of time within which to file a response to Cascade's exceptions. 
Accordingly, we shall grant the relief asked by the Staff in its motion 
for reconsideration on this point. 

Turning to the merits of Cascade's exceptions, it now appears 
that both Staff and Cascade are amenable to Cascade entering into a 
contract with the City of Colorado Springs in the form evidenced by 
Exhibit C to Cascade's exceptions. Of course, Exhibit C was not part of 
the record that came before the administrative law judge. However, the 
Commission may consider not only the testimony and exhibits that were 
adduced at the hearing itself, but may also consider information secured 
on its own initiative. See S 40-6-113(6), C.R.S. On our own initiative, 
we have now considered Exhibit C, attached to Cascade's exceptions, and 
consider it an appropriate vehicle for resolving the issues in this 
docket. Accordingly, to that extent, we will grant the exceptions of 
Cascade. In all other respects, the Commission finds tli(tttile exceptions 
do not set forth sufficient factual or legal grounds which would justify 
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reconsideration begins on the first day after the mailing or serving of 
. this Decision and Order. 

date. 
This Decision and Order shall be effective 30 days from this 

DONE IN OPEN MEETING March 21. 1990. 
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THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

JEA:emn:1672N:srs 
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i\GRt.D1DIT BE'l."WC:~ THE C:'l'"i Or COLOR}J)O SPRIN:OZ. 
AND CASCADE PUBr.IC SERVICE COMPANY AND 

THE '::ASC~E TOWN COMP>.NY 

~IS AGREE:MEN"l' Illade and enterttd into by and bet.ween the 
Ci t.,. ~f colorado Sprinc;s, COlorado, a home rule aunicipal 
cor;;:oratior., hereinafter referred. to as U\e "City". And The 
Cascade Town Company anf_ the Cascade Public Service CompanY, a 
p:-lvatcly owned utility and subsidiary ot The Cascade Town 
Companv, hereinafter collectively reterred to as "CPSC". 

~. CPSC own5 and operates a water system which 
supplies water to the 'J~own of Cascade and may eventually be 
enlArqed to supply water. to ac1joininq lands owned or controlled 
by The Cascade Town Company and its individual shareholders in 
til" surrounding azea; &J:~, 

WHnEAS, pursuatlt to a Contract dated July 12, 1934, a 
copy of which is attach(~ bereto as Exhibit MA". betwaen th" City 
and The Cascade Town CaPpany and its individual owners, the City 
a9reed to take certain r.teps to control its diversions of water 
from Cascade creek such that certain quantities of wat~r woulQ be 
pre.ent and available fr.·r diversion by The Cascade Town COmpany 
at certain times, with uddi';ion&l consideration, in axchanqe for 
settlement of all past, pre.ent, and future damages which The 
c..cade Town COIIIpany or its individual owners 1Ili9ht sutter upon 
construction at ce~ of the City's facilities and by reaaon of 
the C1 ty'. diversions orl C&acade Cr .. k I and 

WHEREAS, the City bas furnished water to CPSC, und~r sai~ 
Contract, which provide~ for delivery of water to the CPSC water 
~tell ~ a pipeline cor .. tructed by the City which is connected 
to and .uppUe. the cUs:tributioD ays1:eII ot alaC an &IIIOunt of 
water not uceedJ.n9 0.4 cubic feet per .econd, which CPSC in turn 
4iainfecu aDd .eloU to ita customer.: and 

WBEItEAS, the Ci-:y aDd CPSC de.ire to enter into an 
avreement whereby the City shall provide water treatment services 
for water delivered into the CPSC water aysteDl, and 

WHEREAS. the Ci~ is will10q to construct, or con~act 
for construceion of a woter pipeline from a painton CPSC'~ water 
distribution aystam to ~ point on the Ci~'. water distribu~on 
system as gencrally sb~m on £xhi.l:Iio: "S"; and 

WHEREAS. the City hali experience and expertise to 
properly construct, ~·tr.te. and lIUlin~in the necessary 
faCilities, inclua10q p~pelin.s, to provide filtered watar to 
CPSC for the considarae;.on set forth herein. 

NOW, THEREFORE, in considera~on of the prCllti.s(Js and the 
IDUtual covenanu of tlu: partie!: hereinafter .et forth, it is 
aqreed: 

1. The City shall J:rovide water treatment to the water owned 
by CPSC fer \:.h." considera.tion stated herein. Water 
treatment shall mean such treatment of water aa i:: 
required to comr.ly with all applicable current and future 
federal and sta~e regulations for drinking water served 
to the public. 

2. The City shall Lnst&ll, or cono:ract fer the installation 
of, a pipeUne t:rom the City'S water distril:lution system 
to a point on ';:PSC' s wa.ter distril:lution system. The 
aligrunent and a?pro:Umat.e limits are shown on Exhibit 
"s" . The City shall install, or contract for the 
L~t&llation of. a master meter, flow control valve, and 
pr.ssure requla~ors with associated piping. valving, and 
vaults at locatl.ons to be detormined by the City. CPSC 
shall De allowe.;. to instAll at CPSC expanse its own meter 
and associated c;:onnections below the CiV/' Ii mAster meter 
at pre.aure re~lul£tor 2. but at the same location. 
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Lixewi!;c space i ,nd act.:ess will be provided at t:he Cit ... 
m~ter locat:ion :~r • CPSC chlorination station 'lault to 
l::e constructed 2. :1d ma!.ntaincC1 by CPSC. 

3. Th~ City shall ~sy th~ material and inst:allation co~t of 
the pipeline anC, appl.U"tenances &5 shown on Exhi.!:>it "B". 
The City shall also pay for all enC;ineering co!:t:s 
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inc 1 udine;; surve~:'ing , in~pection, and design of the 
!acilities. 

Thc new pipelin :! and all apPl.U"tenances shall be the 
property of the :ity trom the ey.isting Cit:y dist:ribut:ion 
sy~te." to the e:-:ist:in;; CPSC dist:ribution sysu:m to the 
point ot delivel'Y of water to CPSC. The City shall be 
responsible for 111 m&int:enance and operating expenses of 
the new pipelir:, and 1. ts appurtenAnces. Ac!di t:ional 
connectioru; to t.he City' 8 pipel.J.ne shall be at the sole 
discret:ion 0: tLI City, but located on the City pipeline 
above pressure regulator 2. The City shall be ent:itled 
to all applicule fees regarding connection thereto, 
includinc; cost: c,f recovery ot the pipeline installation. 
The City will q\:.arantee a flow of treated water int:o the 
CPSC wystem at I pressure not to increase or decrease by 
• tolerance of )0\ from such standard delivery presacre 
as aqreec1 to by the parties from time to time . In the 
event such treat:ed water is delivered into the CPSC 
system in v101at.ion of th •• e tolerances, and the Ci t:y is 
ftec;ligent in itu opttrat1on of the City's distribution 
.ystem, then th" , City will be . held responsibl.e tor any 
d&m&ges cauaed ~o ~he CPSC wystem. 

S. CPSC bereby rel:.ev.. the City of any bypass obligation, 
such &5 that cor,tained in Section 2 of the July 12, 1934 
Contrac':., Exhi.bit "A" at:tached heret:o. 

6. The Ci t:y on beh;11f of C?SC, shall divert CPSC' s water 
ri9hts on C&sClode Creek, descrli)ed in Exhibit "C" 
att:achec1 heret:o and incorporated berein, into ~he City's 
.water collectior. system ~p to the amount to which CPSC is 
entitled. CPSC shall not exercise any water right 
~riority on the st:ream as long as this Agreement is in 
e!fect. CPSC s~l take appropriate leqal act:ion to 
secure an addit;onal or alternate point of diversion of 
CPSC's wat:er ri~lh':s from its exist:inq diversion point t:o 
location (s) on the City' s wat:er collection system. 
Nething- herein u!'lall be const:rued as the sale of any 
port:ion of the part:icas water riqhts or the parties 
priorities t.o t~e use of wat:er they now own or may 
hereaft~r acqui~e: providec, however, that CPSC bereby 
a;rrees to Subol:dinate its riqhts to the right:s of 
Colorado Springl:, so that Colorado Springs may cont:inue 
diversion of itl; water riqhts without CAll from CPSC, AS 
long as this ;"q::'eement: remains in e~fect. The City will 
properly account for ':he operation of CPSC's water righ":s 
and make such ::eport:: as reqmred by law. It is; 
understood that: nottling said in this paragraph will 
result in dimin~shing or terminating any part of the CPSC 
water riC;hts. 

7 CPS': shall pay the City 52.00 per one thousand (1000) 
gallons of trea':ed water up t:o 550 acre feet of water per 
year delivered I>y the Ci -:.y at the City' s master met:er. 
Such fee shall ::ont:!.nue on a yearly basis and shall be 
subject to adjt:.stments as determined by the Colorado 
Springs Cit:y C';lunci.l in " manner similar ~o the 
determination 0 :: rat:es for service to all other customers 
outside the Cit";' limits. Any wat:cr delivered by tne City 
to CPSC above 5!~ 0 acre feet per year shall be charged a-:. 
the City'~ then prevailing suburban (outside City) rate. 
If in any calen':.ar year, the volume ot wat:er c1elivered t.o 
CPSC exceec1s SS!) acre feet, CPSC will cease to connect . 
a:1ditional c:usto:omer~ to its distribution system. 

. \"' 
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8. CPSC and all parties with an interest in CPSC water 
rights described in Exhibit C tender their interests in 
such rights to the City to assure performance of this 
Agreement subject to the default provisions of paragraph 
12. The City shall have the riqht to use any remaining 
quantity of CPSC's water for its own purposes without 
compensation to CPSC. CPSC shall cooperate with the City 
in obtaining any necessary approvals required for the 
City's use of CPSC's water rights under the terms of this 
agreement. 

9. CPSC shall be responsible for the quality of the water 
from the point of delivery lmaster meter) into its water 
distribution system. For purposes of conservation, CPSC 
shall take steps to insure that within five IS) years the 
amount of unaccounted for water in the CPSC distribution 
system shall be no more than thirty 130\) percent of the 
total supply of treated water delivered annually by the 
City to CPSC. For purposes of this Aqreement, regardless 
of other meanings of unaccounted for water, the term 
unaccounted for water shall mean the difference in the 
amount of Wllter delivered through the City's master !Deter 
and the total amount of water metered to CPSC customers. 
In the event there has been an amount of unaccounted for 
water in excess of 30\ in the CPSC distribution system 
duri,ng any calendar year atter the five year period, the 
contract rate per 1000 9allons for the follOWing year 
shall be increased by the percentage of unaccounted for 
water above thirty percent (30\). The increase in 
contract rate on ~ percentaqe basis shall not compound 
from year to year. At the request of the City, CPSC 
shall make ita boolc.a and records that pertain to the 
calculation of unaccounted for water in the CPSC system 
available to the City for an audit thereof. 

10. For purposes of billing pursuant to this Agreement, the 
City's master meter shall be furnished, instal.led, and 
maintained. by the City at the point of delivery into the 
CPSC distribution ~tem. The City shall bill CPSC for 
water treaOll8nt service as of the last day of each month 
followinq delivery of treated. water. CPSC shall pay all 
monthly invoices within twenty (20) days of receipt 
thereof. In the event CPSC fails to make any payment 
wi thin the time herein specified. interest on such 
delinquent amount shall accrue at the rate of one percent 
(1\) per month from the date such payment becomes due 
until paid in full, and the City shall have the right to 
terminate service hereunder in the event of failure to 
pay within a reasonable time frame. Errors in billing 
shall be corrected within a reasonable time after their 
delivery. CPSC shall not be relieved from its obligation 
to pay for service provided in the event of an error in 
billing and the City shall make an appropriate adjustment 
in the next succeectinq month I s statement, which shall 
include situations of underbilling . or overbilling to 
CPSC. 

11. It is mutually agreed between the parties hereto that all 
litigation of any kind now pending between CPSC and the 
Cit·' shall be dismissed with prejudice; that no appeals 
shall be prosecuted by either ?arty from the dec=ee or 
ju.~g ••• "n . 0.'_ any court with regard to any litigation 
p... :-.":'.1.ng between them and all claims, administrative 
proc~edings, demands, or any other claims made by either 
party against the other, shall be withdrawn and dismissed 
with prejudic~. It is mutually agreed between the 
parties that neither this Agreement nor any other service 
provided by the City to CPSC constitutes acknowledgment 
of jurisdiction of the Public Utilities Commission of the 
Stat~ of Colorado or any other regulatory body, other 
than th~ Council of the Ci ty of Color ado Spr ings , 
concerning the establishment of rates for water delivered 
by the City to the CPSC water system. This Agreement 
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supersedes the ~greement dated July 12, 1934, between the 
City, CPSC and its individual owners. 

12. If Cl'SC fails or defaults in meeting the terms and 
conditions of this ~greement, and such default continues 
for A period of thir~y (30) days, the City may give 
notice in writing to Cl'SC. CPSC shall have fifteen (15) 
days from ~e date of mailing such notice to cure ~e 
default. If CPSC does not cure its default within such 
period, then the City shall be entitled to control and 
receive the full benefit of such wa~er rights until ~e 
default is fully cured and the City may exercise its 
right to terminate all services to CPSC. ~ditionally, 

terminat.ion of service hereunder shall not reduce or 
change the obligations of CPSC under the provisions of 
this Agreement. 

13. If the City fails or defaults in meeting the terms, 
conditions, or covenants of ~is Agreement, except its 
covenant to use reasonable diligence to provide water 
treatment contained herein, and such default continues 
for a period of thirty (30) days after CPSC has given the 
City notice of such default, and ~e City has failed to 
cure the default within that time period, then'CPSC may 
tennina te the service provided by the City under this 
Agreement, and shall have all of the rights and remedies 
provided by 1.&w. In the event of such termination, the 
City shall take action to control iu diversions of water 
from CAscade Creek above the original intake of CPSC as 
described in the de~ree dated May 2, 1927, .0 that there 
will be available for CPSC's use at least two cubic feet 
of water per seccnd (2 cfs) from June 15 to October 1 of 
each year and one cubic foot of water per second (1 cfs), 
dur in; the remaining portions of each year. CPSC shall 
not at any time dem&nc1 greater amoun~s than above 
specified for or account.ed for under all priorities now 
owned or hereafter acqui.red by them. It will be the 
intent to .ssure CPSC that the City will not through 
exercise of its rights deprive CPSC of the presence of 
the above quantities of water at the above described CPSC 
intake for such use as CPSC may make of such water by 
virtue of such priorities as they now own or may 
hereafter acquire. In addition the City· through its 
existing pipeline and pipeline connec~ion at Mother' s 
Rest will feed in and supply to the distribution system 
of CPSC an amount of water not to exceed .4 cubic feet 
per second (.4 cis). SUch amount so fed by the City into 
the CPSC distribution system shall be deducted from the 
quant.ities which are to be left available t.o CPSC at 
their original Cascade Creek intake. 

14. Cl'SC covenant.s that during the term of this ~greement, or 
any extension thereof, it will not sell or otherwise 
dispose of its water rights or its water utility 
distribution system in whole or in par~, to any 
individual or entity unless such individual or entity can 
legally assume and does assume in ~:i~ing all obligations 
of CPSC hereunder. Any encumbrances of the property or 
water rights shall be specifically subject to the rights 
of the City under this Agreement. 

15. I~ for any reason of "~orCE majeure" any »arty hereto 
shall be unable, wholly or in par~, ~o car:y out its 
obligations under this Agreement, other than the 
obligation of CPSC to make the payment.s required under 
the terms of this Agreement, then if such party shall 
give notice and the full particulars of the reasons in 
writing to the other party within a reasonable time after 
such occurrence of the event or cause relied on, the 
obligation of the party giving such notice, so far as it 
is effected by such force majeure, shall be suspended 
dUring the continuation of the inability then claimed, 
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bu~ for no long/r perl-oil, providec t.hat such pinty shall 
endeavor to rem-:,ve or overcome such inabi li ':'1 wi ':n all 
reason&ble disJ: ltch. The term "force majeurc" as 
employed herein shall mean acts of God, st:iKQS, walk 
outs, or other industrial disturbanccs, ac';s of the 
public enemy, or.aers, regulations, laws or actions of any 
kind of the gov(~rnmE:nt of the United States, o~ the Stlltc 
of Colerado, of El Paso County, or any civil or military 
authority, insu:~rections, riots, earthquake:., ~;'res, 

storms, floods.. restraints of government, civil 
disturbances, e~plosions, brea~age or ac=iaent~ c: d~s, 
machinery, pipelines, or canal!> or other struct\!Ie or 
machinery, contillnination or pollution of watC!:r supply, or 
on account of allY other cause not reasonably withl.n the 
cont=ol of the part.y =laiminq suc~ l.nability. No damage 
shall be recove::able from either party by reason of the 
causes stated hnrein as force majeure. 

The City shall :';eep accurate records and accounts of the 
water •• rvice I:·rovided hereunder in accordance ·.,ith 
generally accep~ed accountinq procedures as applied to 
governmental en-:i ties. Any questions concerning the 
accuracy of the City's master ·meter shall be resolved by 
independent thi rd party testing. The m-eter shall De 
considered accuxate if such testing confirms it operates 
wi thin ~o per cent, plus or· minus. of the actual 
measurem-ent at rated capacity. The meter shall be 
repaired or reI' laced at City's cost when necessa ry . 
Co:ots; of the t.:,stinq shall be born~ equally by the 
parties. The C:.ty sh~ll have the riqht ':0 enter CPSC 
premises at reilsonilDle times during regular bUSiness 
hours for the J:'u-pose of repairinq or removing its own 
facilities. or pertormicq work incidental to delivc:~y of 
treated wa~er f~shed hereunder, provided an authoriz~d 
representative .)f CPSC accompanies or approves such 
action. Liltewi.'le CPSC will have equal access to Ci ty 
h.cilities at ~.re$sure requlator 2 station only when 
authorized or accompanied by City personnel. CPSC aqrees 
that the City c·r its _qent. shall. when au':horized by 
CPSC, have fulL access to easements or over any 
easements, ri9hr~-of-way or property held by CPSC to the 
extent required by the City for any and all purposes 
rcqu.ired for tht: servl.ces l'rovided under this Agreement. 

This; Agreement ~hall be subject to all federal, stat~, 

and local rules., regulAtions, and laws as applicable 
thereto, which rules, regulations, and laws shall not 
impair the oblir.ations under this Agreement. 

The financial ct:ommitments contained h£:rcin are subject to 
annual appropri;ction by the Cit.y Council of the City of 
Colorado Spring:;. 

).ny nO':ice, req1:.es,:, c!~mand, or statement provided for in 
this Agreement shall be !.n wri'::.!.ng and shall be 
co~sidered to l',ave been duly delivered when sent by 
regis':.ered or cl:r:i:icd :nail, ?rov!.ded ,:~at bills sent 
hereuncer may bf! sent by !irst. class mail. adciressed as 
folloyls, in wri ·:.ing. by the party en'::.itled to receive the 
same: 

C.lty of Colorado Springs 
l-l.!.nager, Water Division 
r'Lil Coae 630 
p(,st Of!ice !lox 1103 
C.:,lorado Springs, Colorado 80947 

C.:,scade Public Service Company 
p.;.st. Office Do>: 57 
C~scade, Colorado 80809 

20. The parties her·;~to agrce that if any ot the provisions ot 
':his Agreement ,:hould contravene or be held invalid under 
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the laws of the State of Colorado, such contravention or 
invalidity shall notinvlI.lidate the whole Agreement cut. 
it. lihall be con.trued AS th:Jugh not. containing that 
particular provi;ion, and the rights and obligations o~ 

the parties shall be construed And en!orced Accordi~;ly. 

IN WITNESS WHERE~F, the parties hereto have cAusee ~~is 

"gret!mt!!nt to be execute,:1 as o! the d.ay and year first abo\·c 
wr:'ttcn. 

C:~i OF COLORADO S?RINGS 

By: 
Mayor 

"'I"I"ES'l' : CASC~E PU!lLIC SERVICE cor·:r~':.· 

By: 

THE C~CADE TOWN COMPANY 

By: 


