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STATEMENT AND FINDINGS OF FACT 

BY THE COMMISSION: 

This Commission decision is being issued as a result of a 



stipulation entered into among various parties which resolves litigation 
at the Colorado Supreme Court, the DGnver District Co~rt, and one pending 
case before the Corr.mission.· The litigation involves the Fort St. Vrain 
Nuclear Generating Plant (FSV) of Public Service of Colorado (Public 
Service) and its regulatory treatment by this Commission. The background 
of this stipulation is as follows: 

On September 14, 1967, Public Service filed with the Cormiission 
an application for a certificate of_ public convenience and necessity for 
the construction, operation, and maintenance of its proposed FSV_ By 
Decision No. 71104 issued April 2, 7968, this Corrrnission granted Public 
Service's application, subject to the following condition: 

The certificate granted herein is further subject 
to the condition that in any future proceedings 
involving rates or valuation of [Public Service], 
this Commission may disallow portions of 
investment and operating expenses which are 
excessive due to the fact that the plant is a 
nuclear powered plant rather than a fossil-fuel 
powered plant, if -the allowance of such portions 
of investment and operating expenses would 
adversely affect the ratepayer. 

FSV was originally supposed to be in cornnercial operation :in 
1913. Due to a variety of circumstances, FSV was not accepted by Public 
Service from its builder, General Atomic Company (General Atomic), as a 
comnercial plant until January 1, 1979. The acceptance followed a series 
of agreements between Public Service and General Atomic between 1972 and 
1918 and a final settlement agreement between them, which was entered 
into in June 7979. Under these agreements, various payments were made by 
General Atomic to Public Service, payments which have been credited to 
Public Service's customers through the ratemaking process and have been 
determined by the Commission to have kept Public Service's customers 
whole through the time of the execution of the 1979 settlement agreement. 

The regulatory treatment of FSV first became an issue in 
Investigation and Suspension Docket No. 1425 (I&S No. 1425), a general 
rate increase proceeding initiated by Public Service in 1980. In that 
proceeding, certain ratepayer intervenors (Green), challenged the 
inclusion of FSV in Public Service's rate base and the related operating 
expenses in Public Service's overall cost of service. In Decision 
No. C80-2346 issued December 12, 1980, and Decision No. C81-34 issued 
January 6, 1981, in I&S No. 7425, the Commission concluded that the 
relief sought by Green should not be granted while FSV was in its 
maturation period. On appeal to the.Denver District Court the Commission 
decision was affirmed. Green's appeal to the Supreme Court of Colorado 
was docketed as Case No. 84SA142. 

As part of its ruling in Decisions No. C80-2346 and No. C8l-34, 
the Commission provided that an escrow, consisting of Public Service's 

2 



return on its investment in FSV, sho~ld be establishad, and that the 
escrowed amount would be refunded to Public Service's customers in the 
event that FSV did not operate at a 50 percent capacity factor or better, 
exclusive of scheduled downtime for maintenance and NRC ordered downtime, 
for a 12-month period prior to December 31, 7982. In August 1982, Public 
Service filed an app'lication with the Commission asserting that FSV had 
satisfied the capacity factor test and that Public Service's obligations 
under a letter of credit (which had replaced the escrow) accordingly 
should be terminated. This application, which was known as Application 
No. 34998 and which was opposed by certain other ratepayer intervenors 
known as Belcher, et_il_}., was granted by the Commission in its Decision 
No. C83-l717 issued November 8, 1982. On appeal by Belcher, the Denver 
District Court set aside the Commission 1 s orders. The appeals of the 
Commission and Public Service from this decision were docketed in the 
Colorado Supreme Court in Cases No. 85SA18 and No. 85SA15, respectively. 

Application No. 32603 is an ongoing proceeding before the 
Commission concerning Public Service 1 s electric cost adjustment (ECA) 
prov1s1on. In August 1983, the Staff of the Public Utilities Con-mission 
of the State of Colorado {Staff) filed in Application No. 32603 a motion 
seeking to have included as part of the ECA's administration a "Fort St. 
Vrain Incentive Program" (FSVIP). The essence of the FSVIP proposed by 
Staff was the comparison of the revenue requirements of FSV with the 
value of the power produced by it, based on rates established by the 
Commission for the sale of power to Public Service by cogenerators and 
small power producers. Public Service protested the FSVIP, which was 
adopted by the Commission in August 1984 in essentially the fonn proposed 
by Staff. On appeal by Public Service, the Denver District Court set 
aside the FSVIP on the ground that the record did not disclose that the 
Commission had given adequate consideration to the payments received by 
Public Service from General Atomic, the contractor who built FSV. The 
appeals by the Commission and Belcher. et tl-, from the District Court 
decision, as well as Public Service's cross-appeal, were docketed in the 
Colorado Supreme Court in Case No. 85SA135. Through September 1986, the 
FSVIP penalties and the replacement power penalties described below would 
have amounted to approximately $78.7 million, inclusive of interest. For 
periods following November l, 1984, only the FSVIP penalties have been 
included (even though replacement power penalties continued to be levied 
during the pendency of the appeal of the FSVIP) since the FSVIP was 
designed to supersede the replacement power penalties as of that date. 

In Decisions No. R85-454, No. C85-680, and No. CSS-822, the 
Commission ordered Public Service to refund $2,988,478 for the period 
March 1983 through September 1983. This amount represents a replacement
power penalty for the failure of FSV to operate at a capacity factor 
deemed satisfactory by the Commission. The District Court affirmed. 
Public Service's appeal to the Colorado Supreme Court was docketed in 
Case No. 86SA9l. 

In Decisions No. R86-499, No. C86-797, and No. C86-929, the 
Commission ordered a replacement-power penalty refund of $9,092,744 for 
the period October 1983 through March 1985. Public Service's appeal to 
the Denver District Court was docketed in Case No. 86CV1465]. 



On November 7, 1985, the Office of Cons um~r Counsel (OCC) filed 
with the Conniission a compl aint against Pub l ic Service {Case No. 6527) in 
alleging that FSV should be removed from Public Service's rate base and 
cost of service and that the rate whic h Pub li c Serv ic e would be permitted 
to charge its customers for power produced from FSV should be 
considerably l ess than the rate effectively provided fo~ by the FSVIP. 
Case No. 6527 is current ly pend i ng before the Commii_ssion, but the hearing 
dati?s, originally scheduled for March 11, 12 , and 13, 1987, have been 
vacated. 

The following tab l e is a tabular sumary of the various court 
cases and Commission decisions which directly or indirectly affect Fort 
St. Vrain: 

TABLE 

Commission Docket Denver District Co l orado Supreme 
and Decision Nos. Court Docket Court Docket 

A. I&S No . l 4 2 5 ( rate c a s e ) 81 CV 0411 84 SA 142 
Decision No. C86 - 2346 81 CV l 054 
(12-12-80) 

Decision No .· C8l -34 
( 1 - o-81) 

B. Application No. 34998 84 CV 0113, 85 SA 15 
{capacity factor test) 85 SA 18 
Decision No. C83~1717 

(11-8-83) 

C. Appl ica tion No. 32603 84 CV 9495 85 SA 135 
(ECA; FSVIP adopted) 
Decision No. C84-874 
(8-8-84) 

D. ~plication No. 32603 {FSVIP; 85 CV 9055 . 86 SA 91 
$2M re fu nd) 
Decision No. R85 -454 
(4-3-85) 

Decision No. C85-680 
(5-21 - 85) 

Decision No. C85-822 
{6- 25-85) 

E. Appli cation No. 32603 
(FSVIP; $9M refund) 
Decision No. R86-499 
{5-5 -86) 

Decision No. C86 -797 86 CV 1465,7 
( 6- 24-86) 

Decision No. C86-929 
(7-22 -86) 

F. Case No. 6527 
OCC complaint re: 

•(FSV in rate base)_ 



On September 24, 7986, a stipulation and settlement agreement 
was entered into among this Commission, the OCC, Emma Young Green, 
Dorothy Starling, Vercenia Belcher, and Concerned Citizens Congress of 
Northeast Denver (Green, -----• or Belcher, et_~l-), and Public Service. 
The agreement provided for a settlement of the FSV litigation which has 
been described above. For historical purposes, and as an aid for future 
reference, a copy of the 1985 stipulation and settlement agreement is. 
attached to this decision as Appendix A. 

The mechanism of settlement provided that all parties to each 
proceeding pending before either the Colorado Supreme Court or the Denver 
District Court shall file motions requesting, on the basis of the 1986 
stipulation and settlement agreement, remand to the District Court (with 
instructions to remand the case to the Commission) or to the Commission 
as appropriate, provided that in Case No. 86SA91 and Case No. 86CV74657 
the remand would be limited to FSV issues and shall not include other 
electric cost adjustment (ECA) issues. The 7986 stipulation and 
settlement agreement further provided that once the cases have been 
remanded to the Commission, the Commission will within 20 days enter 
orders consistent with the stipulation and settlement agreement in 
Application No. 32603 respecting the FSVIP and the replacement-power 
penalty. Within five days of the appropriate Commission decision and 
order becoming final and no longer subject to judicial review, the DCC is 
to withdraw with prejudice Case No. 6527. 

On October 2, 1986, the Colorado Supreme Court issued its orders 
of remand in the cases pending before it. On October 7, 7986, District 
Court Judge Robert P. Fullerton issued a remand order in Case 
No. 86CV14657. On October 20, 7986, District Judge Gilbert Alexander 
issued a remand order in Cases No. 87CV04ll and No. 87CV1054; District 
Court Judge John W. Coughlin issued a remand order in Case No. 85CV9055; 
District Court Judge Leonard P. Plank issued a remand order in Case 
No. 84CV0113; and District Judge Warren 0. Martin entered a remand order 
in Case No. 84CV9495. 

All appropriate remand orders have now been issued and the 
matters are pending before this Commission. Although the 1986 
stipulation and settlement agreement provides that this Commission would 
enter appropriate orders consistent with the 1986 stipulation and 
settlement agreement in Application No. 32603, respecting the FSVIP and 
replacement power penalty, the Corrrnission is approximately two weeks late 
in complying with that provision. However, the Commission finds that 
this two weeks' delay is harmless and will not adversely affect any party 
to the 1986 stipulation and settlement agreement. 

The Commission also notes that on October 29, 7986, Public 
Service filed exceptions to Decision No. R86-l349 entered by Hearings 
Examiner John B. Stuelpnagel on October 70, 1986, in Application 
No. 32603. That decision provided for a purchased power cost penalty 
assessed against Public Service in the amount of $12,779,751 for the 
failure of FSV to generate a standard amount for the period of April 7985 
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through March 1986. That decision also provided that in the event the 
FSVIP ultimately becomes effective, an additional amount of $27,773,395 
for the same period shall be credited to the ECA the month following the 
date such plan goes into effect. This decision will modify Recorrmended 
Decision No. R86-7349 in accordance with the stipulation and settlement 
agreement insofar as it relates to Fort St. Vrain. 

THEREFORE THE COMMISSION ORDERS THAT: 

l. To comply with paragraph 7 of the stipulation and 
settlement agreement the following decisions are modified or rescinded as 
follows: 

a. Ordering paragraphs 9, 10, and 11 of Decision 
No_ CB0-2346 dated December 12, 1980, in Investigation and Suspension 
Docket No. 1425 are rescinded. 

b. Decision No. C83-l717 dated November 8, 1983, in 
Application No. 34998 is rescinded in its entirety. 

c. Decision No. C84-874 dated August 8, 7984, in 
Application No. 32603, is rescinded in its entirety. 

d. Ordering paragraphs 5 and 6 of Decision No. R85-454 
dated April 3, 1985, are rescinded. 

e. Ordering paragraphs 3 and 4 of Decision No. R86-499 
dated May 5, 7986, in Application No. 32603, are rescinded. 

f. Ordering paragraphs 2 and 3 of Decision No. R86-l349 
dated October 10, 1986, in Application No. 32603, are rescinded. 

2. The exceptions of the Public Service Company of Colorado 
filed Application No. 32603 on October 29, 1986, directed to Decision 
No. R86-1349 dated October 10, 1986, are granted in accordance with 
ordering paragraph lf above. • 

3. To the extent any conflict or inconsistency exists between 
any decision listed in the table in the above findings of fact and the 
stipulation and settlement agreement dated September 24, 1984, the 
stipulation and settlement agreement shall be controlling insofar as it 
pertains to the Fort St. Vrain Generating Plant of the Public Service 
Company of Colorado. 



4. This Order is effective forthwith. 

DONE IN OPEN MEETING the 25th day of November 1986. 

THE PUBLIC UTILITIES COMMISSION 
THE STATE OF COLORADO 

j?. 
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Date: November 25, 1986 

STIPULATION AND SETTLEMENT AGREEMENT 

THIS STIPULATION AND SETTLEMENT AGREEMENT, entered into this 

24th of September, 1986 among THE PUBLIC UTILITIES COMMISSION 

OF TES STATE OF COLOR)\DO (PUC) , THE COLORADO OFFICE OF CONSUMER 

COUNSEL (OCC}, EH1'1A YOUNG GREEN, DOROTHY STARLING, VERCENIA 

BELCHER and CONCERNED CITIZENS CONGRESS OF NORTHEAST DENVER 

(Green, et ~1-, or Belcher, et al.}, and PUBLIC SERVICE COMPANY 

OF COLORADO (Public Service) 

WITNESSETH: 

RELEVANT BACKGROUND 

On September 14, 1967 Public Service filed with the PUC an 

application for a certificate of public convenience and necessity 

for the construction, operation and maintenance of its proposed 

Fort St. Vrain Nuclear Generating Station (FSV). By Dec ion No. 

71104, issued April 2, 1968, the PUC granted Public Service's 

application, subject to the fo~lowing condition: 

The certificate granted herein is further 
subject to the condition that in any future 
proceedings involving rates or valuation of 
[Public Service], this Co~~ission may disal-
low portions of investment and operating 
expenses which are excessive due to the fact 
that the plant is a nuclear powered plant 
rather than a fossil-fuel powered plant, it 
the allowance of such portions of investment 
.:we opera ting expenses \!Guld adversely af feet 
the ratepayer .... 

FSV was origina-:.ly supposed to be in commercial operation in 

1973. Due to a variety of circumstances, FSV was not accepted by 

https://origina-:.ly
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Public Service from its builder, General A tornic Cc;-;-,:;:2n :/, as 0 

commercial plant until January 1, 1979. The acceptanc~ followed 

a series of agreements between Public Service and Genera~ Atomic 

between 1972 -and 1978 and a final settler:wnt agree::1e:1t bet\-;eer. 

them, which was entered in to in June 19 7 9. Unc1er these agree·-

men ts, various payr:ients were made by General .~tomic to Public 

Service, payments which have been credited to Public Service's 

customers through the raternaking process and have been determined 

by the PUC to have kept Public Service's customers whole through 

the time of the execution of the 1979 settlement agreenent. 

The regulatory treatr:ient of FSV first became an issue in PUC 

Investigation and Suspension Docket No. 1425 (I & S 1425), a 

general rate increase proceeding initiated by Public Service in 

1980. In that proceeding, Green, et al., challenged the inclu-

sion of FSV in Public Service's rate base and the related operat-

ing expenses in Public Service's overall cost of service. In its 

Decision No. CB0 2346, issued December 12, 1980, and Decision No. 
' 

C81-34, issued January 6, 1981 in I & S •1425, the PUC concluded 

that the relief sought by Green should not be granted while FSV 

was in its maturation period. On appeal to the District Court in 

and for the City and County of Denver, the PUC' s decision was 

affirr;-ied. Green I s appeal to the Supreme Court of Colorado is 

pending in Case No. 84SA142. 

As part of its ruling in Decision Nos. CB0-23~5 and C81 34, 

the PUC provided that an escrow, consisting of Public Service's 

return on its investment in FSV, should be est2blishe::c 1 \,;hich 
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escro·., ·.,ou le: be r:-,~ :unci d to Pu l ic Se:::v ice's cus t:.omers in the 

event that FSV did not operate ett a 50% capacity fa.ctor, exclu 

sive or scheduled downtime for maintenanc and NRC ordered 

do'.•rnti~e, for a twel\·e month period prior to December 3:i., 1982. 

In. ~ugusc 1982, Public Service filed a~ application with the PUC 

asserting that FSV had s2. tis f ied the ca.pac i ty factor test and 

that Public Service's obligations under a letter of credit (which 

had replaced the escrow) should accordingly be terminated. This 

applic2.tion, which was known as Application No. 34 998 and which 

was opposed by Belcher, et al., was granted by the PUC in its 

Decision No. C83 1717, issued November 8, 1983. On appeal by 

Belcher, the District Court in and for the City and County of 

Denver set aside the PCC's orders. The appeals of the PUC and 

Public Service from this decision are pending before the Colorado 

Supreme Court in Case Nos. 85SA18 and 85SA15 respectively. 

A?plication No. 603 is an ongoing proceeding before the 

PUC concerrnng Public Service's electric cost adjustment· (ECA} 

provision. In August 1983, the Staff of the Public Utilities 

Commission of the State of Colorado (Staff) filed in Application 

No. 32603 a motion seeking to have included as part of the ECA's 

ad.ministration a "Fort St. Vrain Incentive Program" (FSVIP). The 

essence of the FSVIP proposed by Staff was the comparison of the 

revenue requiremen~s of FSV with the value of the power produced 

by it, based on r;:1 tes established by the PUC for the sale of 

power to P blic Service by cogenerators and small power produc 

ers. Public Service p.!:ctested the FSVIP, which was adopted by 
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grour~d tha t t h e re core:. ciid no t d_i sc lose that the PUC had given 

adequa te consideration to t he paymen ts =ac e i ved by Public Se ~vic e 

from General Atomic. The ap?eals by the PUC and Belcher, et al., 

from the District Court decision, as 1.-,e ll as Pub l ic Service's 

cross-appeal, are pendi ng before the Co l orado Supreme Cou!'."t in 

Case No. 85SA135. Throug h September 1 9 8 6, the FSVI? pena 1 t ies 

and the replacement power penalties descr i bed below would a~ount 

to about $78. 7 million, incl~sive of interest. For periods 

following November 1, 1984, only the FSVIP p e na l ties have been 

inc l uded (even though replacement power penalties continue to be 

levied during the pendency of the appeal of the FSVIP) inasmuch 

as the FSVIP is desi~ned to supersede the r ep lacement power 

penalties as of that date . 

In Decision Nos. R85-454, CBS-680 and C857822, the PUC 

ordered Public Service to re f und $2,988,478 fo r the period March 

19 83 through Septembe r 1983. Thi s amount represents a replace-

ment power pen~lty for the fai l ure of FSV to o perate at a capaci -

ty factor deemed satisfac t ory by the PUC. The District Court 

affirmed. Public Service's appea l is currently befo~e t he 

Colora do Supreme Court i n Case No. 8 6SA91 . 

I n Decis ion Nos. R86 - ~99, C8 6- 797 0nd C8 6- 929, th2 PUC 

ordered a replacement power p e nalty refund of $9 , 092,74~ f er t he 
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tc tl~c 012,, ·:er District Court, Case No . 3 6CV14657, i. s ? e nd i ng . 

On Ncn::::,ber 7, 198 5 the OCC .::iled •,.; ith th8 PUC a c om?1aint. 

.:1g c?. i 1~:; t ? u bl i c S 0 c: v i ce (Ca s e 1'io . 6 S 2 7 ) i n ,--1 h i ch i t al leg e ci that 

FSV should be removed from Public Service's c o st of se r vice and 

that the r~te which Public Service wou l d be · pernitted t o c harge 

its customers for power produced f~om FSV should be considerably 

less t han the rate effective l y provided for by t he FSVIP. Case 

No. 6527 is currently set £or hearing before the PUC in March 

.1987. 

In complece settlement of a l l the foregoing l itigation, 2nd 

in reso l ution of all issues pertaining to FSV, Public Serv i c·e, 

the OCC, Green, et al ., and the PUC agree as fo llows~ 

1 . Electric Refund 

Within thirty days of the effective date of this 

Stipu l ation and Settlement Agreement, Pub l ic Service shall 

ini tiate th e process of making a ref~nd to its electri c customers 

in an aggregate amount of $36.5 million and shal l make a contri

bution i::1 the amount of $1 million to the Energy Assistance 

Foundation. Within one year after the ini t:ia 1 re fund and co·n tr i

bution, Public Servic e sha l l makG an a ddi t ional r efund to its 

electric customers in the aggregate amount of $36.5 million and 

shall ~ake an additional contribution in the amou n t of Sl million 

to the E~ergy Assistance Founda tion. Each of these refund s shall 

be ::1aL:e on the !.>usis o f the refund plan att.:lched as E~llibi t A . 

The p2.c.ti c s ag ::- -2 0. tha t the 2bo ve r e funds anci cont r ibutior.s t o the 
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~1~c r:~:y j\s ::;i :·,;~ ~.1;1 c c2 r"'c1u:·,~~ ~1 tion shu..l l e :,c 1r~gu i !::. h cor:1ple:te:ly c:~ <...,: ~ 

?ubliC St::.·\<c c 's pot.:c r:t.ial li<1b.ility f oi.: all pt..:ricds prier. to 

FSV, including tl,c " ·.·:ind down" of t h e ?5V:i:P for periods fo llo•.,•i ;,g 

Octobe r l 986 . The :cegul2. tory trea t~en t of FSV a.:i c ?Oh'er 

produced by it on and afte r Octobe r 1 , 1 986, shall be cetermi ne ci 

exc l usively as set f orth i n Paragraphs 3 and 4 below. 

2. Rate Reductio n and Moratorium 

Effective October 1, 1986,·or within five days of the 

effectiveness of this Stipulation and Settlement Agreemen t 

(whi chever is lat er) Public Service shal l file to be effective 

on one d<1y' s no t i c e a negative rider in th<;~ ar;iou nt of 3. 15% t o 

its electric rates which will be designed to reduce Public 

Service's elec.t ric revenues by $29 mi llion annually . Public 

Service agree s not to file for new gas or electric base rates tc 

be effective prior to J uly 1 , 1988 , provided t hat Publ ic Service 

may file for authority to place into effect an ad j ustmen t to the 

negative rider to re f l ect the revenue requirements impact of any 

refund made to the Ho me Builders Associa t ion as t he r esult of the 

Supreme Court's decision in Home Bu ilders Association v. Public 

Util. Comm'n of Co l orado, 7 20 P.2d 552 (Colo. 1986) . Although 

the par t ie s agree not to oppose a Hor.ie Bu i lcers ad justnent in 

2r incip l e, they reserve t he righ t to rev l•2\·-' and cues t ion the 

calcu lations of t he adj ust~ent and . i ts compon en t s before the PUC. 

In a~d i tion , Publ i c Service may seek relie f f r om this ~or atoriu~ 

in the event i t is faced with e merg ency financi al circu~stanc cs, 

- G -
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as ce ter;ni:-:.ed by the PUC after Application Public Ser-vice. 

public Service will give at least thirty days' notice of any sue~ 

Applicatiu:-: and the basis for it to the OCC, Staff, Gren, et 

1. , 2nd Belcher, ~~~~____:__, who re serve the· right to challenge any 

aspect of the A?plication and to urge the continuation of the 

rnoru.torium. During the period when this electric rate reduction 

is in effect, i.e., until Public Service Company's next general 

rate· case, the OCC, Staff, Green, et al., and Belcher, et al., 

agree that they will not seek any rate reductions on the basis of 

the earnings of either the gas or electric department considered 

separu.tely, provided that they are not precluded from seeking a 

rate reduction on the basis of asserted overearnings (as measured 

by the PUC' s rate of return on equity determinations in I & S 

Docket No. 1640) for the combined departments. 

3. Future Reculatorv Treatment of FSV 

The $29 million electric rate reduction referred to in 

parag:taph 2 above re fleets, inter alia, the removal from rate 

base of Public S ce's investment in FSV, net of certain 

payments from General Atomic pursuant to the 1979 settlement, as 

reflected on attached Exhibit B; a five-year amortization of (1) 

$22 million of the remaining plant balance and (2) an $11.5 

million ceficiency in the expense accrued, as of October 1, 1986, 

for deco:-:--c.::-: is::; io ni ng F SV, all as shown on Exhibit B· and the 

remov2..'.. of fSV' s operati1~g expenses from cost of service. Pub2.ic 

Service agrees that in any future rate proceeding before the PUC, 

no capi:.21 investn~cnt, operating expenses (as 

I 

https://capi:.21
https://ter;ni:-:.ed
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det~rmi :1 t?.d bas~d on princip l es u~;ed in I & S .i G,;O}, or :·:1-2cc::·c::,!.:; -

othe rwise reflect such i~vestment and ex?e ns es in i~s ?UC rates , 

exce~t :.r.ct t he amortizct i ons ..:e::::8 rrec to in t he pre·.·1.ous sen -

te~ce may con ti ~ue ior five years. Bv the e n~ o i the fiv e -7ear 

period Public Service agrees to have taken appropriate steps to 

rer:.ove the effect of these amortizations from its rates . From 

the expiration of the five-year amor t ization period, no FSV 

i nvestment or operating expenses, amortization of $22 Dillion 

plo.nt balance •or amortizat ion of $11. 5 million deccr.·u-niss i ci;ing 

deficiency, will be included in Public Ser~ice's PUC rates . It 

is fu rther agreed thut the payments from General Atomic reflected 

on Exhibit B will no longer be considered as a credit to invest

ment in determining Public Service's PUC r ates. 

4 . Powe r Produced by FSV 

From and after October 1, 1986, electric power and 

energy produced by FSV may be disposed ~f by Publ ic Service as i t 

determines in its sole disc retion, includi ng the.delivery of such 

power and energy into its system for ultimate · delivery to its 

customers. Any such power and energy delivered into Public 

Service's system sha l l be treated a s having bee n purc hased at the 

rate of 48 mi lls per kilowatt hour, subject to ad justment a s set 

for th belo,; , and U1e monthly amoun ts reflecting such purchuses 

shall be considered, without any QXcertio~ what~ve r, as a reason -

able and neces s2ry ·f)urchase for pur;:-'cses of adninis::r.:?::io:1 of 

P u blic Service. ' s EC.?\ p:::-ovisio:1, or 2 r ..~· st,ccessc ::- cost reco'.rery 

- 8 -
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mecnan1.sr:-: 1 p:O'/id,~d thi.,t the parties rescr-ve the righr. to review 

ar.d ch,,l.~cn'-;?C before the PUC the amounts of pm.;er and ene:::-gy 

delivered l.~~o ?ublic Service's system from FSV. In any month in 

,-:hich FS\i ust::s more ;:iowcr than it generates (negative net gen-

. ._'er2.tion) r the EC:\ will be credited \ll c.n the cost of such energy 

supplied by Public Service at Public Service's TT rate, or 

successor rate. In the event that the ECA provision should no 

longer be applicable, Public Service will be permitted to apply 

for recovery in its rates, in full and on a timely basis, all 

amounts reflecting its purchases from FSV. The parties shall not 

object to any such application except on grounds stated above 

relating to amounts delivered into Public Service's system. 

The 48-mi 11 rate referred to above shall consist of two 

components -- a 32-mill component which shall remain fixed and a 

16-mill component which shall be subject to adjustment each 

March l based upon the fuel and operating and maintenance ex

penses incurred by Public Service in connection with its Pawnee 

Unit No. 1 Generating Station during the previous calendar year. 

These expenses shall be adjusted by the ratio of the Bituminous 

Coal Producer Price Index for the current January to the Index 

for the prior January. Neither of these adjustments shall ever 

result in this component being less than 16 mills per kilowatt 

hour. The rate for power produced by FSV shall never be modified 

e;:cep"C as set for-th in this paragraph. Pursuant to this Stipu-

latic:1 a!,c: Set:tlemcnt Agreement, Public Service is permitted to 

- 9 
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buy bac]{ f r om FSV no more than 2 . 39 oil l ion Kwh per y eat· , cal.-

cu:ateci at 3 3 0 Nlv opera tin<; ut 1001 capi:!city fac t or . 

5. Tax Matters 

The · p a rties r ecog n ize tha t the=e i ~ currentl y a dispute 

between Public Service and t he Interna ! Re v enue Service concern-

ing, inter al i a, the tax t reatrner.t of certain of t he pay,nent s 

received by Public Service from Genera l At omic i n connection with 

the settlements mentioned above. The parties expressly agree 

th3 t nothing con ta ined in this Stipuiation anci Sett l ement Agree

me n t is i ntended to preclude any party from a sserting any posi 

tion it raay wish to take concerning the r a t emaking treatment to 

be given any payments which mav ultimately be macie by 1 Public 

Service t o the Internal Revenue Service . It is agreed tha t 

Public Ser vice will not seek to increase its ra t es with an 

•effective date prior to July 1, 198 8 as a re sul t of: any such 

payments which i t may make , provided that Pub l i c Service shall be 

permitte d to s eek rate cover,age af t er July 1, 1 988 for such 

payments desp ite the fact that they may have been mace pr i or to 

July 1, 1988 o r may be outside of a test period used for 

ratemaking purposes . It is the i nte·nt of the foregoing proviso 

that Publ ic Servic e shall not be precluded f rom seeking a ppropri-

ate :ratemc. king trea t ment for any pa~rments to tl-'.e IRS simp ly as a 

result o f the t ime when those payme nts we re made . 

- 10 -
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G. Att0rnc~s fees 

\'Ji.:J:ii, t:,irty days of the ef:'cctiveness of this Sti;:,u-

latio;: reement, Public Service will rei;;.burse 

ccu~s l or Green, et al., and Belcher, et ~l., for the attorneys 

fees i~curred in connection with F=v proceedings before the PUC 

and the courts. Subject to audit, it is understood that these 

fees amount to an aggregate of approximately $125,000. 

7. Effectiveness 

This Stipulation and Settlement Agreement shall become 

effective upon its execution by all parties subject, however, to 

the timely occurrence o:t: the following events: Within twenty 

days of execution, all parties to each proceeding pending before 

either the Colorado Supreme Court or the District Court in and 

for the City and County of Denver shall file Moticins requesting, 

on the basis of this Stipulation and Settlement Agreement, remand 

to the District Court (with instructions to remand the case to 

the PUC) or to the PUC as appropriate, provided .that in Case No. 
\ 

86SA9l and Case No. 86CV14657 the remand shall be limited to FSV 

issues and shall not include other ECA issues. Once the cases 

have been remanded to the PUC, the PUC will within twenty days 

enter orders consistent with this Stipulation and Settlement 

Agreement in Application No. 32603 respecting the FSVIP and the 

repl2cement power pen lty. Within five days of these PUC orders 

becc:ning fir.a and no longer subject to judicial review, the OCC 

shall withdraw with prejudice Case No. 6527. 
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It is r c ccyni ;.:ed ti~~ t d esi:::-e to effect 

the S29 ~ illic ~ e l0ccric r at e reductic~ o n Oc tober l , 19 86 or ~s 

soon t!~c::c .:d : ter es possible c1nd t h .::,t i t is unlikely thi:!t u l l the 

million annual . electric rate •reductio!i upon executio n of t his 

Stipula tion and Sett lement Agreement or October 1, 1986, whicr.ev

er is later, provided that if any o i the reguirernent s of the 

pre ceding pcragraph fa i l t o be fulf illed on a timely basis, 

Public Service shell have t he right t o file an applica t i on (wnich 

OCC, Gree n, et ul. , Belcher, et al., and S t aff ag ree not to 

oppose) t o r escind the negative rider and t o replace _it wi th an 

electric rider d esigne d t o recover over a l i ke period the re

alized port ion of the $ 2 9 mi l l ion annua l rate reduction p l aced 

into e f f ee t on October l, 19 8 6 or thereafter, and al l parties 

sha l l be free to re in s tate their appeals fr om previ ous PUC 

decision s . 

8. Ter m. 

Th i s St i pulation a nd Se ttlement Agreeme n t wil l be i n 

effect from the t ime i t becomes effective as set for t h in Para 

graph 7 a bove until al l the obl i gations of t he part i es· h ave bee n 

discha rged and for so long therea f t er as FSV g e nerates power and 

energy . 

9 . Nor.-Sever.::ibi l itv; Privileoe . 

Th e vurious provisions of thi s S tiru l at io n anc S e ttle -

rner. t Agreement are not severable Dnc, u;; less t.:-: i.s S:.i.pelnt:on a nc 

- l 2 •• 
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, . C , .Sett lement Agreement L~comes er ..cect 1.ve 

gr.:i?h 7, tr.en (i) it shall be priv i l.eged, anc ( i i) it sha .ll ,1ot 

be adniss i ble in evidence or in any way Jescribed or d iscijssed in 

any proci2cdir.g herea.:tcr. Tile provisior:s or this St ipulat ior, ar~d 

Set t lement Agreeme nc are intended to relate on l y to t he speci~ic 

matters referr ed to here. 

10 . Justness and ·Reasonableness; Reservation. 

This Stipulc1tion and Settler:ient Agreement is entered 

into upon the express understanding that it constitutes a negoti

ated settlement of the specified issues , which settlement the 

purties agree constitutes a just and reaso~able resolution of all 

issues, except as specif!Cully reserved in Paragraph 5, involving 

the past, present and future r e gulatory treatmen t of FSV. Except 

as o therwise expressly provided for in this Stipulation and 

Settlement Agreement , neither Public Service, OCC, Green, et al., 

Belcher, et al., nor the PUC shall be deemed to have approved, 

accepted, agreed to, or consented to any administrative practice, 

ratemaking principle or. valuation methodology underlying or 

supposed to under l ie any of the rates, costs of ser0ice, refunds 

or other matters provided for in this Stipulation and Settlement 

Agreement. 

The parties r ecogniz e that the trea t ment provided here for 

fSV is based on the unique circumstance s sur rounding that facili-

ty i:!r:d tr, is St ipu le tion ,rnd Sett le!nen t Agreernen t. i s not intended 

to e sta blish an y prec e dent conce rn ing t he regula tory treatment of 
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11. Obliqa t ion of Par ties to Defend S tioula t ion and Settle
::'.c~ •.: ;"\.c:::-e::::ment 

Each of th e parties agrees that i t will take no action 

in rcsu~ d tory or j ud ic ia l p roceedings or othen;i se which \.;ou ld 

:12.ve t:1e e f fee t , direct 1,1 or 1ndi:rec t l~.' , of con t ru veninc the 

provis ions or purposes of this Stipulation and Settlement Agree-

ment. Fur thermore, e ach of the parties represents that i n a ny 

proceeding in which this Stipulation &nd Se t tlement Ag r eement or 

i ts subject matter may be raised by any. other party, it will take 

a 11 reasonable s t eps to support the cont i nuecl effect iveness of 

t h is St i?ulation and Settlement Agreement. 

THE 
OF' 

By 

Commissioner 

J?J!,a1 ~~ By_ _:./_~i ~~--=-----,------
Mark Bender, Ass i stant 
Attorney General 

EMMA YOUNG GREEN, DOROTHY 
STARLING, VERCENIA BELCHER 
AND CONCERNED CITIZENS 
CONGRESS OF NORTHEAST DENVER 

By Yt1 n;_ /41 v.LG---
--+fi~---,-------,--,--- - ----

• ·Ka th l een Mul le n 
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EXHIBIT A 

Public Service Co~pany of Colorado proposes to refund to its 
eleccric customers S73,000,000 in two equal refund amounts of 
36.5 million dollars. In mid December 1986 (or as soon as 
possible thereafter) and in December 1987, refunds to current 
custc~ers will be posted to their acc6unts, and claim forms for 
refunds to former customers will be mailed. The refund will be 
m.ade, essentially, in accordance with the Commission's Policy 
Statement Regarding Refunds to Gas Custo~ers. 

The dollars available for refund will be divided by the PUC 
Jurisdictional revenue collected during the revenue months of 
November 1984, through September 1986, to arrive at a percentage 
refund increment. Customer refunds will be calculated by applying 
the percentage refund increment to the amount billed each custom
er during the refund period. The revenue months of November 
198~. through September 1986, which will be used to calculate the 
1986 and 1987 refund, is the period the Fcrt St. Vrain Incentive 
Plan was effective subject to judicial review. 

customers who had usage during the refund period at their current 
address will receive a credit on their bill. Customers who have 
left the system, or have begun service at a new address and had 
usage at their previous address during the refund period, will be 
issued claim forms. Refund checks will be issued to those 
customers who return their claim form. Inactive eligible custom
ers who have outstanding balances owed Public Service Company 
will have their refund checks applied toward any balance owed the 
Company. 

The Commission's Policy on Refunds does not specifically address 
the issue of a minimum refund. Because of the cost of processing 
the refund to customers who have closed their account and either 
left the system or receive service at a new address, all refunds 
to those customers whose refund check would amount to less than 
$1.00 will be excluded. 

Customers who have left the system will have three months from 
the date stated on the claim forms to return their claim form. 
This will allow Public Service Company to refund to customers the 
entire amount due them on an expedited basis. Allowing more than 
three months to return the claim forms creates certain processing 
pro8~ems. Special bookkeeping and bank accounts, opened specifi 
cal for the refund, must remain open until the refund process
ing is com~letc. Through previous gas refunding experience, 
these accounts becc~e idle for the majority of the time when a 
lon~cr claim period is used. In addition, allowing three months 
t re~ claim rms will allow enough time to complete the 
rcfL:::: c,.:~:::: c:c::.c:·... t.h c=;rr,cunt of over er under refunding. 
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Any difference between the proposed refund amount of 36.5 million 
dollars for the 1986 refund and the amount actually ref~~ded to 
customers will be crediced to the 1987 refund amount. Any 
difference between the actual refund amount for the 1987 refund 
and the amount actually refunded to customers will be cre2ited to 
the Company's Electric Cost Adjustment (ECA) and passed through 
the rates. 

One copy of a report showing the names, addresses and amounts of 
refunds due all persons to whom the 1986 refund cannot be made 
will be held by Public Service Company and be available for 
inspection until the completion of the 1987 refund, at which time 
it will be disposed of. One copy of a report showing the same 
concerning the 1987 refunds which cannot be made will be held by 
Public Service Company and be available for inspection for one 
year following the completion of the 1987 refund, when it will be 
disposed of. 

Returned claim forms from the two refunds will be held :or· one 
year following the completion of the 1986 and 1987 refund respec 
tively, when the claim forms will be disposed of. 

out-of-pocket expenses incurrea in processing the refund will be 
applied against the refund. Specifically these out-of-pocket 
expense items are: "material outside", which includes specially 
ordered customer inserts, special-order computer claim forms, and 
special-order refund claim form return envelopes; "postage and 
freight", which includes stamps for claim form envelopes and for 
refund checks issued; and nether services, outside", which 
includes assistance from outside vendors for inserting and from 
temporary help for updating refund files for issuance of checks. 
These are the same 11 out-of-pocket costs" the Cormnission allowed 
when it granted Public Servic~ Company's last gas refund in 
Decision No. C86-619. 


