Decision No. R98-31-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 97A-617G

IN THE MATTER OF THE APPLICATION FOR A REVIEW OF THE PRUDENCE
OF THE GAS COST OF ROCKY MOUNTAIN NATURAL GAS DIVISION OF

K N ENERGY, INC. DURING THE YEAR JULY 1, 1996 THROUGH JUNE 30,
1997.

INTERIM ORDER OF
ADMINISTRATIVE LAW JUDGE
KEN F. KIRKPATRICK
ENTERING PROTECTIVE ORDER

Mailed Date: January 15, 1998

I. STATEMENT

A. By Decision No. R97-1427-1I, December 30, 1997, Appli-
cant Rocky Mountain Natural Gas Division of K N Energy, Inc., was
authorized to submit additional Jjustification for a requested
protective order. On January 6, 1998, the Applicant timely filed
its Additional Justification for Protective Order. The informa-
tion contained in the additional justification sets forth a suf-
ficient basis for the entry of a protective order, and one 1is
hereby entered by this order.

B. It should be noted that this order makes no decision
whether material filed and treated by the Applicant as confiden-
tial under the protective order will ultimately be treated as
confidential in the course of this proceeding, should someone

challenge the confidential nature of the material pursuant to the



terms of the protective order. Similarly, the entry of the pro-
tective order makes no determination as to whether the custodian
of records for the Commission would allow public inspection of
any documents which are claimed tc be confidential should such a
request be made under the Open Records Act, § 24-72-201 et seq.,

C.R.S.

IT. ORDER

A. It Is Ordered That:
1. The protective order attached to this Decision is
hereby entered.

2. This Order shall be effective immediately.

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

/b, f///a/zé/

Admlnlstratlv Law Judge

G:\orDER\617G.DOC
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Protective Provisions Relating to Confidential Information

1. Confidential Information: All documents, data, informa-
tion, studies, computer programs, and other matters furnished in
any form in response to any interrogatories or requests for infor-
mation, subpoenas, depositions, or other modes of discovery that
are claimed to be a trade secret or confidential in nature shall be
furnished under the terms of this Order, and shall be treated by
all persons accorded access pursuant to this Order as constituting
trade secret, confidential, commercial, and financial information
(here referred to as "confidential information"), and shall neither
be used or disclosed except for the purpose of this proceeding, and
solely in accordance with this Order.

2. Use of Confidential Information and Persons Entitled to
Review. All confidential information made available pursuant to
this Order shall be given solely to the Commission or counsel for
the parties and shall not be used or disclosed except for purposes
of this proceeding; provided, however, that access to any specific
confidential information may be authorized by counsel, solely for
the purpose of this proceeding, to those persons indicated by the
parties as being their experts or advisors in this matter. With
the exception of the Office of Consumer Counsel, no expert may be
an officer, director, or employee concerned with marketing or stra-
tegic planning of directly competitive products and services of the
party or of any subsidiary or affiliate of the party. Any member
of the Staff of the Commission may have access to any confidential
information made available under the terms of this Order.

3. Nondisclosure Agreement. No access to confidential
information shall be authorized under the terms of paragraph 2 of
this Order until the person authorized by counsel to have access
signs a Nondisclosure Agreement in the form that is attached and
incorporated as Attachment 1. The Nondisclosure Agreement shall
require the persons to whom disclosure is to be made to certify in
writing that they have read this Order and agree to be bound by its
terms. The agreement shall contain the signatory’s full name,
permanent address, and employer, and the name of the party with
whom the signatory is associated. This agreement shall be deliv-
ered to counsel for the providing party and the Commission at the
time of review of the documents, or as soon thereafter as practi-
cable.
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4. Delivery of Documentation. Where feasible, confidential
information will be marked as such and delivered to counsel. In
the alternative the confidential information may be made available
for inspection and then reviewed by counsel and experts, as defined
in paragraph 2 of this Order, in a place and time mutually agreed
on by the parties, or as directed by the Commission.

5. Challenge to Confidentiality. This Order establishes a
procedure for the expeditious handling of information that a party
claims is confidential; it shall not be considered as an agreement
or ruling on the confidentiality of any document.

(a) A party seeking to challenge the confidentiality of
any materials pursuant to this Order shall first contact
counsel for the providing party and attempt to resolve
any differences by stipulation.

(b) In the event that the parties cannot agree as to the
character of the information challenged, any party chal-
lenging the confidentiality shall do so by advising all
parties and the Commission, in writing, that it deems
material nonproprietary and outside the scope of any Pro-
tective Order. This notice shall designate the document,
transcript, or other material challenged in a manner that
will specifically isolate the challenged material from
other material claimed as confidential. This notice
shall be given within five working days of the receipt of
the challenged material.

(c) The providing party shall, within ten days of the
notice, file appropriate pleadings stating grounds upon
which challenged data is deemed to be confidential. The
challenging party shall have ten days to respond to the
pleading. In the event the providing party fails to file
appropriate pleadings within ten days, any challenged
material shall be removed from the provisions of the Pro-
tective Order.

(d) When the Commission receives a pleading asserting
confidentiality by the providing party regarding any
items claimed as proprietary under the terms of this
Order, the Commission will enter an order resolving the
issue.

(e) In the event the Commission should rule in response
to a pleading that any information should be removed from
the protective requirements of this Order or from the
protection of the sealed record, the parties, at the
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regquest of the providing party and to enable the provid-
ing party to seek a stay or other relief, shall not dis-
close the information or use it in the public record for
five business days.

6. Receipt into Evidence. Provision 1s made here for
receipt of evidence in this proceeding under seal. At least five
days prior to the use of or substantive reference to any confiden-
tial information as evidence at hearing, (including use and refer-
ence 1in prefiled testimony or as prefiled exhibits), the party
intending to use the information shall make that intention known
to the providing party. The requesting party and the providing
party shall make a good faith effort to reach an agreement so the
confidential information can be used in a manner which will not
reveal its trade secret, confidential, or proprietary nature. If
these efforts fail, the providing party shall separately identify,
within two business days, which portions, if any, of the documents
or transcripts to be offered or referenced on the record containing
confidential information shall be placed in the sealed Record. Ten
copies of the document shall be filed under seal with the Commis-
sion. In the event any person reviews a copy of a document filed
under seal, that person (including Counsel and Staff advisors to
the Commission), shall first have signed a nondisclosure agreement.
The ten copies filed under seal shall be numbered serially. Other-
wise, parties shall make only general references to confidential
information in these proceedings.

(a) Seal. While in the custody of the Commission, these
materials shall be marked "CONFIDENTIAL--SUBJECT TO PRO-
TECTIVE ORDER IN DOCKET NO. 97A-617G.*"

(b) DAppeal. Sealed portions of the record in this pro-
ceeding may be forwarded to any court of competent juris-
diction on appeal in accordance with applicable rules and
regulations, but under seal as designated here for the
information and use of the Court.

(c) Data Requests. This procedure shall apply to data
requests made during hearing and received thereafter.
Resolution of disputes shall be by hearing thereafter,
upon notice.

7. Use in Pleadings. Where reference to confidential infor-
mation i1s reguired in pleadings, cross-examinations, briefs, argu-
ments, or motions, it shall be by citation of title or exhibit
numpber, or by some other description that will not disclose con-
fidential information. Any further use of or substantive refer-
ences to confidential information shall be placed in a separate
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section of the pleading or brief and submitted to the Commission
under seal.

8. Segregation of Files. Those parts of any writing, depo-
sitions reduced to writing, written examinations, interrogatories
and answers, or other written references to confidential informa-
tion in the course of discovery, if filed with the Commission, will
be sealed by the Director of the Commission, segregated in the
files of the Commission, and withheld from inspection by any person
not bound by the terms of this Order, unless the confidential
information is released from the restrictions of this Order either
through agreement of the parties and the providing party or, after
notice to the parties and providing party, and hearing, pursuant to
the Order of the Commission or final order of a Court having juris-
diction.

9. Preservation of Confidentiality. All persons who are
afforded access to any confidential information by reason of this
Order shall neither use nor disclose the confidential information
for purposes of business or competition, or any other purpose other
than the purposes of preparation for and conduct of this proceed-
ing, and then solely as contemplated here, and shall take all rea-
sonable precautions to keep the confidential information secure and
in accordance with the purposes and intent of this Order. No party
receiving confidential information pursuant to this Order may copy,
microfilm, microfiche, or otherwise reproduce such confidential
information without the written consent of the providing party.

10. Reserxrvation of Rights. The parties and non-parties
further retain the right to question, challenge, and object to the
admissibility of any and all data, information, studies, and other
matters furnished under the terms of the Protective Order on the
grounds of relevancy or materiality.

11. Non-Waiver. This Order shall in no way constitute a
waiver of the rights of any party or person to contest any asser-
tion or finding of trade secret, confidentiality, or privilege, or
to appeal any determination of the Commission or assertion by a
party. -

12. Scope. The provisions of this Order are specifically
intended to apply to information supplied by any party to this pro-
ceeding, and any nonparty that supplies documents, testimony, or
other information pursuant to process issued by this Commission.

13. Retention of Documents. Upon reguest of the entity pro-
viding confidential information, at the conclusion of these pro-
ceedings, all documents and information subject to this Order,
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including any copies or extracts or summaries, or documents con-
taining information from them, shall be returned to the party or
person producing them. No copy shall be retained, except the orig-
inal shall be maintained in the Commission files. Copies of briefs

and pleadings prepared by counsel for a party or by a pro se party
may be retained.

14. Remedies. Any person or party to this Order retains all
remedles existing at civil or criminal law for breach of this Pro-

tective Order, and no provision here shall be construed to be a
walver of those rights.
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ATTACHMENT 1

NONDISCLOSURE AGREEMENT

I hereby agree that I have read the PROTECTIVE PROVISIONS
RELATING TO CONFIDENTIAL INFORMATION entered in Docket No. 97A-617G
and agree to be bound by its terms.

(NAME )

Employer or Firm

Business Address

Party in Case

Date

Signature



