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This matter came before the Colorado Public Uglides Commission

("Commission”) at a Special Open Meeting, held at 9:30 am. on Thursday,

November 21, 1991, The Commission held the meeting to decide whether or not it

should approve a proposed “Supplemental Setilement Agreement” to a 1986 Settlement



Agreement in this docket. See discussion infra at Part IT for a history of the Fort St.

Vrain nuclear plant,

The parﬁeggg thls docket are the Colerado Office of Consumer Counsel; the

L Cﬂncemed C‘xf:béfﬁs t;ﬂgmss of Northeast Denver; Public Service Company of

| Colorado; the ~Sf;aff§,o£,ﬂ1e Colorado Public Utilibes Commission; the CF & I Steel
Coxp{éeration;ﬁ ,Cimmanf{m Chemical, Inc.; the City and County of Denver; the Colorado
"inde’iaendch; ;'En;gyrAssociation; Colorado Interstate Gas Company; Colorado-Ute
Electric Association; the Land & Water Fund of the Rockies; the Office of Energy

Conservation; and Western Gas Resources, Inc.

On November 1, 1991, the Office of Consumer Counsel, the Concerned
Citizens Congress of Northeast Denver, and Public Service Company of Colorado (the
parties listed in bold print above are the signatory parties) filed this settlement proposal
with the Commission. The Supplemental Settlement Agreement would lead to the early
dismantiement and decontamination of the Fort St. Vrain nuclear power plant.
Previously, the Commission has held numerous hearings in this matter. The
Commission held an all-day hearing to review the intial Settlement Agreement on
October 11, 1991, On Thursday November 7, 1991, the Commission held another
all-day hearing, this time an evidentiary hearing, to review the Supplemental Settlement

Agreement.

The Commission has carefully reviewed the Application, the Supplemental
Settlement Agreement (attached as Appendix "1" to this Decision), the evidence
submitted at the hearings, and all other matters filed in this Docket. Our judgment is
that the Supplemental Settlement Agreement is in the public interest. Therefore, we

unanimously approve the Supplemental Settlement Agreement.
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11, _History of Fort St. Vrain Nuclear Reactor and Procedural Background of

Public Service Company of Colorado ("PSCo," “the Company," or “Public
Service™) filed this Application on Apnl 24, 1891, The Application sought
Commission approval for a method of recovery of expenses related to the early
decommissioning of the Company's Fort St. Vrain nuclear generating station ("Fort St.

Vrain"),

In 1968, the Commission approved Public Service's application for a certificate
of public convenience and necessity to construct and operate the Fort St. Vrain nuclear
power plant., Commission approval, however, was subject to the condition that the
Company assumed the risks, if the costs for Fort St. Vrain exceeded the costs for
building a power generating plant of similar capacity powered by gas or coal. Decision

No. 71104 (Apml 2, 1968). See Decision No. CB6-1626 at 2 (November 25, 1986)

(Order Approving 1986 Fort St. Vrain Settlement) {quoting relevant portion of 1968
decision which had the effect of disallowing excess costs, if nuclear power plant cost
more than conventional power plant). When the Fort St. Vrain nuclear plant was
finally placed into operation in Januvary 1979, it never performed to commercial

operational standards.

In 1986, the Fort St. Vrain nuclear plant was taken out of rate base, pursuant to

the 1986 Fort St. Vrain Settlement Agreement ("1986 Fort St. Vrain Settlement™)!,

1. The 1986 Fort St. Vrain Settlement is attached to many documents in this Docket.
For example, it is attached as "Appendix A" to the Supplemental Settlement Agreement
(November 1, 1991). The 1986 Fort St. Vrain Settlement resolved no less than six
pending lepal actions, four at the Colorado Supreme Court, one at Denver District
Court, and one at the Commission, concerning various aspects of the Fort 8§, Vrain
morass. Seg Decision No, C86-1626 at 4 (Order Approving 1986 Fort St. Vrain
Settlement) (table showing the six pending lawsuits, resolved as a resull of the
Settlement}.




approved by the Commission in Decision No. C86-1625 (November 25, 1986). The
shareholders of Public Service Company of Colorado have taken large losses, as a
consequence of removing Fort St. Vrain from rate base, and the unexpected design and
operational problems with the nuclear plant. Richard C. Kelly, Chief Financial Officer
of Public Service, testified at the evidentiary hearing that PSCo stockholders "have
recorded approximately $400 million worth of losses as a result of Fort St. Vrain.”

Transcript of November 7, 1991 Evidentiary Hearing at 45 (testimony of Richard C.
Kelly).

According to the Application, the Company has two decommissioning options
for Fort St. Vrain.  First, the Company could choose the option of early
dismantlement. Second, Public Service Company could choose the prolonged (up to 55

years) storage of the plant, followed by later decontamination and dismantlement.

Early dismantlement would involve removing the radioactive components from
the Fort St. Vrain plant within the next 3 years, (Early dismantlement is sometimes
referred to in the pleadings by the acronym DECON, standing for “decontamination. ™)
The early dismantlement option would require an additional revenue stream of $13.9
million per year for twelve years to avoid recording a liability of $124 million in one
quarter of business.? The amount of $124 million is the amount by which the
Company's decommissioning reserves must be increased to accomplish early
dismantlement. Later dismantlement is referred to in the pleadings by the acronym

SAFSTOR, standing for “safe storage.” Sege PSCo Fort St. Vrain Application at 4.

The prolonged storage and later dismantlement SAFSTOR option is the current

. In essence, the trade-off proposed in this Supplemental Settlement Agreement is &
financial arrangement similar to a loan, whereby the consumers “loan” the Company
the money to pay for early dismantlement through the 12-year rate increase, and the
Company repays the loan through foregoing three Regulatory Principles for twelve
years.
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program. The Company has made clear it will pursue SAFSTOR, if the DECON
option is not made possible via this Commission's approval of the income stream
required to implement early dismantlement. See, e.g., Public Service's Motion to
Cancel September 13, 1991 Supplemental Direct Testimony Due Date (filed September
9, 1991). |

According to the Company, the costs of early dismantlement are the same, in
absolute dollars, as the costs of later dismantlement. Early dismantlement expenses,
however, would be incurred sooner, requiring that the Company immediately increase
its decommissioning reserves by $124 million. (Current decommissioning reserves are
based on the assumption that Fort St. Vrain will be dismantled after the SAFSTOR

period, perhaps 55 years from now. Therefore, current reserves are inadequate to pay

for early dismantlement.) See PSCo Fort St. Vrain Application at 4. According to the
Company, early dismantlement "is distinctly preferable for all concermed because, by
ensuring the dismantlement and removal of radioactive components within the next 3
years, it eliminates a substantial amount of potential environmental, regulatory and
financial uncertainty which will exist if these activities are postponed until the middle

of the 21st century.” Id. at 4.

PSCo's April 24, 1991 Application proposed to pay for early dismantlement
through the sale of electricity from a repowered Fort St. Vrain. The Company sought
permission to repower the Fort St. Vrain generating station with natural gas, and a
solar power facility. According to the Company, the rates for the power produced at a
repowered (i.e., non-nuclear) Fort St. Vrain would be high enough to permit early
dismantlement, and would be competitive with other altermatives. The Company
requested expedited action on the Application because it needed to have Colorado PUC
approval before the Company could finalize 1its request to the Nuclear Regulatory

Commission to approve early dismantlement. See PSCo Fort St Vram Application




at 6. The Company urged the Commission to approve the Application, because the
Application was in the public interest:

The Commission‘s favorable response to this Application will at once allow the
early dismantlement of Fort 8. Vrmin's nuclear components and the renewed
use of the plant in an environmentally beneficial and economical manner and
which will, incidentally, avoid the waste of its still useful non-nuclear assets.
Such response is consistent with, and required by, the public interest.

PSCo Fort St. Vrain Application at 6 (filed April 24, 1991).

But on June 21, 1991, the Concerned Citizens Congress of _Northe_ast Denver,
Vercenia Belcher, Emma Young Green, and Dorothy Starling ("Concerned Citizens
Congress”) (sometimes referred to as "Green gt al." or "Belcher gt al."; the
Commission will use "Concerned Citizens Congress") filed a Motion to Dismiss the

Application.

In the maotion, the Concerned Citizens Congress argued that PSCo's 1991 Fort
St. Vrain Application was an illegal attemnpt to breach the terms of the September 24,
1986 Fort St. Vrain Stipulation and Settlement Agreement.® The Concerned Citizens
Congress argued that one of the essential features of the 1986 Fort St. Vrain Settlement
was that the PSCo's stockholders would pay for all future decommissioning of Fort St.
Vrain not allowed by the 1986 Settlement. Concerned Citizens Congress argued that it
was only fair that the stockholders pay for the cost of decontaminating and dismantling
Fort St. Vrain, given that the ratepayers had paid so much for the Fort St. Vrain

nuclear power plant, which had never worked properly.

3, See 1986 Fort St. Vrain Settlement § 11 at 14 (Entitled "Obligation of Parties to
Defend Stipulation and Settlement Agreement”) ("Each of the parties agrees that it will
take no action in regulatory or judicial proceedings or otherwise which will have the
effect, directly or indirectly, of contravening the provisions or purposes of this
Stipulation and Settiement Agreement. ™),




The Office of Consumer Counsel ("OCC"™) filed a response supporting the
motion to dismiss filed by the Concerned Citizens Congress, agreeing with the position
of the Concemed Citizens Congress that PSCo's 1991 Fort St. Vrain Application
directly contravened the express terms and intent of the 1986 Fort St. Vrain Settlement.
The OCC argued that the Commission “cannot materially alter the terms of this
Agreement [1986 Fort St, Vrain Seitlement] relating to decommissioning costs without

the consent of all the parties to the Stipulation.” QCC Response to Concemed Citizens

Congress of Northeast Denver's Motion to Dismiss at 2 (filed June 28, 1991).

On July 2, 1991, the Commission held a Prehearing Conference, to hear
argument on pending motions, and to set a procedural schedule in this docket. At the
Prehearing Conference, the Commission heard argument on the motion to dismiss, and
decided to deny the motion. In a later written decision, the Commission stated that it
had the legal power to grant the Application, despite the 1986 Fort St. Vrain
settlement. The Commission held it had the "legal power to change or modify the 1986
Fort St. Vrain settlement, if the company demonstrates [1] facts establishing 'changed
circumstances' and that [2] a modification of the 1986 Settlement would be in the

public interest." Decigion No. C91-898 at 3 (July 12, 1991).

After the Commission announced orally at the prehearing conference its
decision to deny the motion to dismiss, it invited the parties to confer on a procedural
schedule, The parties requested, and were granted, additional time to develop and

propose a schedule. 1In the written decision issued following the prehearing

4, James K. Tarpey, attorney for Public Service, put the proposed schedule in written
form in two letters to the Commission dated July 8, 1991 and July 9, 1991. In the July
8, 1991 letter, Public Service proposed dividing the Commission's consideration of the
Application into two "components” -- the first component involved hearings on the
"financial” aspect of Fort St. Vrain, i.e. the choice between DECON and SAFSTOR,
where the letter proposed hearings in March 1992 the second component relating to the



conference, the Commission adopted and set the schedule proposed in the July 9, 1991
letter. The schedule culminated in a full week of evidentiary hearings on the merits of
the Application commencing April 6, 1992. See Decision No. C91-898 at 4-6 (July
12, 1991). Given that the repowering issue was taken out of the proceedings on the
Application and deferred to an uncertain date in the future, many of the intervenors did

not participate in the decommissioning and dismantlement portion of the Application.

On September 9,7 1991, Public Service Company filed a "Motion to Cancel
September 13, 1991 Supplemental Direct Testimony Due Date.” The motion was
unusual in that the Applicant sought to cancel, not delay, its Supplemental Direct
Testimony, with the apparent intention to withdraw the Application. In the motion, the
Company stated that unless Intervenors agreed to the DECON option, the Company
simply intended to drop the DECON option and proceed with SAFSTOR. The

Commission denied the motion to cancel. See Decision No, €91-1285 (September 23,

1991). The parties engaged in prolonged settlement negotiations during September
1991, which resulted in the proposed settlement agreement, filed on October 9, 1991,

See Supplemental Settlement Agreement, Part I "Background”, {12 at 5 ("A series of

negotiation was held throughout the month of September 1991.").

On QOctober 9, 1991, three parties’ -~ the Office of Consumer Counsel, the

Concerned Citizens Congress, and Public Service Company of Colorado -- filed the

repowering of Fort St. Vrain, with no dates set. In the July 9, 1991 letter, Public
Service proposed moving the hearings on the first component to April 1992,

5. The 1991 Settlement Agreement was signed by three of the four signatories to the
1986 Fort St. Vrain Settlement. The fourth signatory of the 1986 Agreement was the
Colorado Public Utilities Commission, signed by then-Commission Chairman
Ronald L. Lehr, and Commissioners Edythe S. Miller and Andra Schmidt. Sce 1986
Fort St. Vrain Settlement at 14 (signature page showing names of signatonies for the
four parties to the agreement). ‘




initial Settlement Agreement. The settlement, on its face, was novel because the
consumer advocates, who normally are vigorously opposed rate increases, urged the
Commission to approve a $124 million mate increase with carrying costs over 12 years

as a funding mechanism to institute the early dismantlement of Fort St. Vrain.

On October 11, 1991, the Commission conducted an all-day hearing to hear
testimony regarding the proposed agreement.® Del Hock, Chairman, President, and
Chief Executive Officer of Public Service Company of Colorado, stated that the Fort
St. Vrain matter was "the most important and critical decision that the Public Service
Company of Colorado has ever made." Transcript of October 11, 1951 Settlement
Hearing at 14. Mr. Hock urged the Commission to approve the Settlement Agreement,
stating that the early dismantlement of the Fort St. Vrain nuclear reactor was in
everyone's best interest, and that the sole issue was a financial one -- how to generate a
revenue stream specifically dedicated to Fort St. Vrain to allow early dismantlement of
Fort St. Vrain, without damaging the Company's bond ratings and stock prices.
Transcript of October 11, 1991 Settlement ing at 15. The proposed settlement
agreement solved this problem by creating a "regulatory asset™ (the $13.9 million a
year rate increase over a 12-year period, the amount needed to recover the additional
cost of DECON and the associated carrying costs). Mr. Hock urged the Commission
to promptly approve the Settlement Agreement, stating that the Company could not
afford the costs of continuing to hold open both the DECON and SAFSTOR options,

that the Company needed quick action in Colorado to obtain Nuclear Regulatory

¢, The agreement and the hearing concerned solely the choice between the DECON
and the SAFSTOR options for dismantling the nuclear reactor at Fort St. Vrain. The
repowering issue is now completely separate from this Application. The Commission’s
approval today of the Supplemental Settlement Agreement means that this docket is
closed. Should the Company wish to repower Fort St. Vrain, it must file a new
application.



Commission approval of DECON, and that the Company’s ability to suspend work
under a fixed-price DECON contract with Westinghouse Corporation would expire

soon, See Transcript of Qctober 11, 1991 Settlement Hearing at 23,

In return for the revenue stream of $13.9 million a year needed to finance early
dismantlement, the Company agreed not to assert three Regulatory Principles for
twelve years, which it asserted would reduce rates by a minimum of $13.9 million a
year, or at create an estimated higher level of savings of $50.7 million a year. In
addition, the Company committed, in the Settlement Agreement, to a 13-year program
of shareholder-paid contributions to the Colorado Energy Assistance Foundation (the
"Foundation")?. During the 13 years, the Company's shareholders were obligated by
the Settlement Agreement to donate a minimum of $13 million, and a maximum of $32
million to the Foundation, See Transcript of Qctober 11, 1991 Seitlement Hearing at
18..

Kathleen Mullen, attorney for the Concerned Citizens Congress, urged the
Commission to approve the Settlement Agreement, but not for the reasons advocated by
the Company, Ms. Mullen reviewed the long history of the fight against the
Company's Fort St. Vrain nuclear reactor, and stated that the ratepayers had paid
hundreds of millions of doliars for service from Fort St. Vrain -- service which they
never received. She argued that the Settlement Agreement was a fair compromise,
because the value of the three foregone regulatory principles exceeded the rate increase.

Also, she argued that the Supplemental Settlement Agreement was fair because it

7. The Colorado Energy Assistance Foundation was created by the Legislature in
Colorado Revised Statutes § 40-8.5-104 (1991 Cum.Supp. Vol.17}. The Foundation
helps low-income people, the elderly, and the handicapped, who do not otherwise have
the financial resources to meet their heating and other energy needs. See Colorado
Revised Statutes § 40-8.5-101 (1991 Cum.Supp. Val.17) (legislative declaration of

purpose).
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provided for a minimum of $13 million in shareholder-funded contributions to the
Colorado Energy Assistance Foundation. This money to low-income consumers, Ms.
Mullen argued, reflected the fact that low-income people had led the fight against Fort
St. Vrain, and therefore should receive some of the benefits from the settlement. See

Transcript of October 11, 1991 Settlement Hearing at 25-30.

Ronald J. Binz, Director of the Office of Consumer Counsel, admitted that the
Settlement Agreement "is an outcome which 1 thought would never happen.”
Transcript of October 11, 1991 Settlement Hearing at 35. Mr. Binz emphasized that
the OCC, and the Concemed Citizens Congress, began to realize during negotiations
after the Commission denied the motion to dismiss, that a legal challenge to
Commission approval of the Application® would mean that the Company would
abandon the DECON option, and default to the SAFSTOR option for decommissioning
Fort St. Vrain. 1d. Upon review, the OCC decided that it preferred the DECON
option. Id. at 38. Mr. Binz stated that he felt the rate increases ($124 million plus
carrying costs over 12 years) were more than offset by the value of the three foregone
Regulatory Principles, and the Company's charitable contributions to the Colorado
Energy Assistance Foundation. Id, at 40. Binz stated that he understood the
Company's earnestness to put Fort St. Vrain behind it. He concluded that the
Settlement Agreement accomplished this purpose, in a manner which also afforded
benefits to the ratepayers. Id. at 43. Binz urged the Commissioners to sign the 1991
Fort St. Vrain Seftlement Agreement, as the members of the 1986 Commission had

signed the 1986 Fort St. Vrain Settlement. -Id. at 43.

£. A court battle through judicial review of the Commussion's decision, if the
Commission eventually approved the Application and made the finding of “changed
circumstances” and that the Application was in the "public interest”, would go to state
district court, then to the state supreme court, and could mean several vears of
Htigation.
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The three Commissioners, after hearing a {ull day of testimony concerning the
Settlement Agrecment, all stated that they were unwilling to sign the Settlement
Agreement.® Chairman Cook noted that the Commissioners, unlike the Commissioners
who signed the 1986 Fort St. Vrain Settlement, were not parties to the negotiations

leading to the proposed Settlement Agreement. See Transcript of October 11, 1991

Settlement Hearing at 171. Commissioner Nakarado noted that the Commissioners
“haven't had an opportunity, other than here, to know anything about what is going
on" concerning the Fort St. Vrain negofiations, and that he would not lightly sign an
agreement as being in the "public interest” without further evidence. Further,
Commissioner Nakarado was unwilling to condone negotiations held in secret by some
signatory parties without the Commissioners, with subsequent presentation of the
resulting agreement on a “take it or leave it" basis. Signing such an agreement could
result in the same occurrence in the future, which Commissioner Nakarado did not
belicve to be in the public interest, Seg Id, at 172, Commissioner Alvarez agreed with
the analysis of her fellow Commissioners, and stated that she did not think she was
legally bound by the 1986 Fort St. Vrain Seftlement, nor did she feel she could legally
bind future commissioners, in the manner proposed by the Settlement Agreement. Id.

at 175.

The Commissioners, however, stated that they would be willing to consider a

new agreement -- presented by the settling parties for Commission approval, rejection,

%, The Supplemental Settlement Agreement accurately states the Commissioners’
position at the Qctober 11, 1991 hearing: “During the course of this conference, the
individual Commissioners indicated that, while they had not reached a decision
regarding the substantive portions of the proposed Settlement Agreement, they would
not agree to be parties because they did not participate in the negotiations and
development of the Agreement, they would not and could not bind themselves or future
Commissioners and they disagreed regarding the binding effect of the 1986
Agreement.” Supplemental Settlement Agreement at 5, § 13 {(November 1, 1951).




at 193 (remarks of Chairman Cook). The Commissioners vacated all procedural
deadlines, but left open the November 7, 1991 date reserved for heanng on the Fort St.
Vrain docket, The parties would then have time to re-negotiate the Fort St. Vrain
matter, and possibly present a modified seftlement agreement for Commission approval

at an evidentiary hearing on November 7, 1951,

On November 1, 1991, as discussed previously, the three settling parties -- the
Office of Consumer Counsel, the Concerned Citizens Congress, and Public Service
Company of Colorado - filed an unsigned'® Supplemental Settlement Agreement, in
advance of the November 7, 1991 evidentiary hearing set by the Commission to
consider a modified settlement. The Supplemental Settlement Agreement is divided
into three parts: Part I (Background); Part II (Terms); and Part III (General
Provisions). The terms of the Supplemental Settlement Agreement are virtually
identical to the October 9, 1991 settlement agreement. The principal differences
between the two settlement documents are that the Supplemental Settlement Agreement
does not provide for signature by the Commissioners (at our request, as discussed
above), and that Part III provides for alternatives, in the event that certain
contingencies arise, including the possibility that a later Colorado Public Utilities
Commission would modify the agreement at some point during the Agreement's

12-year (July 1993 - June 20035) duration.

¥ The parties filed a signed original Supplemental Settlement Agreement at the
Commission on November 13, 1991, Ronald Binz (Director) and Neil Tillquist
(attomney) signed the Supplemental Settlement Agreement for the Office of Consumer
Counsel. Kathleen Mullen signed the agreement on behalf of the Concerned Citizens
Congress. D.D. Hock (President) and James K. Tarpey (attorney) signed the
agreement on behalf of Public Service Company of Colorado.
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I11. Discussion.

1. Early decommissioning of the Fort St. Vrain nuclear reactor is the best

resolution for evervone, and clearly in the public interest,

Although the Company has asserted that the choice between early dismantlement
and later dismantlement involves no monetary difference, that the two options cost the

roughly the same in “absolute terms,"” see PSCo Fort St. Vrain Application at 4-5, the

Commission believes that the early dismantlement is preferable to later dismantlement.
Even assuming that the two options cost the same, and even if the Company was not
offering the rate concessions contained in the Supplemental Settlement Agreement,
early dismantiement has many important benefits to the public over waiting and
dismantling Fort St. Vrain under the SAFSTOR option. The Company apparently gave
significant weight to the consumer groups’ forewarnings of prolonged litigation. We
feel that the benefits of early dismantlement justify the decision as in the public
interest, even without the offsets extracled by the OCC and the Concerned Citizens

Congress.

a. Early dismantlement is preferable to SAFSTOR because it removes
uncertainties caused by the Fort St. Vrain nuclear reactor,

Early dismantlement under the Supplemental Settlement Agreement removes
significant financial, environmental, and regulatory unceriainties caused by the

continued presence of a nuclear reactor at the Fort St. Vrain power generation station.

The financial uncertainty which early dismantlernent will remove is the difficult,
if not impossible task, of assigning a price tag to the dismantlement of Fort St. Vrain
sometime during the 21st Century. Also of financial significance is the removal of
health and accident risks, and the significant maintenance costs. See Transcript of

November 7, 1991 Evidentiary Heaning at 95-98 (testimony of PSCo vice president for
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muclear operations Clegg Crawford) (current maintenance costs are very bigh). The
SAFSTOR option would let the Fort St. Vrain reactor cool down, and remove the
nuclear materials as late as 55 years from now, The radioactivity of various reactor
elements would be less in fifty years, but the cost of dismantiement may be far more
than today's costs. For example, evidence at the November 7, 1991 hearing indicated
that the cost of storing low-level radioactive nuclear waste has been going up at the rate

of 11.8 percent per vear for the last ten years. Transcript of November 7, 1991

Evidentiary Hearing at 97 (testimony of PSCo vice president for nuclear operations

percent for the next ten years, and five percent thereafter; the cost of disposing low-

level waste would became $1.7 million per cubic feet in the year 2043.) (testimony of

PSCo vice president for nuclear operations Clegg Crawford) (in response to questioning
by Commissioner Alvarez). Over the next 50 years, should this escalation rate
continue, the cost of storing the remaining approximately 115,000 cubic feet of low-

level nuclear waste could be much greater than presently anticipated.

Furthermore, the ability to store radioactive material assumes the availability of
storage sites. It is unclear whether radivactive storage sites will be available at any
price in fifty years. Cumrently available sites are closing, with no state eager to open
replacement sites to dump radioactive waste, See Id. at 93 (Crawford testimony)
(Beatty, Nevada site for 10,000 cubic feet of low-level Fort St. Vrain nuclear waste
will close at the end of 1992) and Id. at 94-96 (Crawford testimony) (discussing present
lidgation obstacles with Governor of Idaho who opposes storage of nuclear waste in his

state). At a minimum, the Commission belicves that the past trends of high cost
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escalations will continue. Thus, it i1s reasonable to conclude that decommissioning now

will likely be significantly less expensive than waiting.

Financial uncertainty concerning Fort St. Vrain is hurting the Company's stock
and bond prices, according to testimony at the hearing. See Transcript of Nove

1991 Evidentiary Hearing at 57-58 (testimony of PSCo Chief Financial Officer Kelly)

{("There is no doubt in my mind that over the past 10 years Fort 8t. Vrain has created a
~cloud over our stock and bond rating. Any kind of positive news on the resolution of
Fort §t. Vrain will be seen as positive.”) As Chief Financial Officer Kell‘i} testified,
Public Service, like all utilities, is a capital intensive corporation, with a $300 million
construction program every year. Id, at 46, Currently, the Company is a "Bbb plus
company, which is low investment grade” and has had trouble in the capital markets.
Id. at 47. Mr. Kelly testified that removing the "cloud” of Fort 5t. Vrain from Public
Service's stock and bond ratings, to the extent that it has a favorable impact upon the
Company's cost of capital, "will flow through to the ratepayers in the next rate case.”

Id. at 58.

Senior Financial Analyst Robert L. Ekland of the Colorado Public Utilities
Commission Staff, which was the only party which took a position opposing the
Supplemental Settlement Agreement, apreed that the stock and bond markets would
favorably react to the ecarly dismantlement of Fort St. Vrain, and that the early
dismantlement of Fort §t. Vrain would be in the interests of the financial health of the
company. Transcript of November 7, 1991 Evidentiary Hearing at 178 (testimony of
Senior Financial Analyst Robert L. E§1&né} (Ekland also testified that carly
dismantlement could benefit the ratepayers. "The stronger the company is, within

limits, the more favorable it is to the ratepayer's cost.").
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The negative effect of Fort St. Vrain -- at least a "psychological” negative effect
as discussed by Mr. Ekland; Id. at 178 -- is quite evident in Standard & Poor's Credit
Analysis of the Public Service Company of Colorado. See Standard & Poor's
Creditweek at 63-65 (October 21, 1991) (Exhibit 6 at November 7, 1991 Evidentiary
Hearing). The Report calls successful decommissioning of Fort St. Vrmin a
“prerequisite” to the future financial health of the Company; states that
decommissioning is a "liability to the shareholders” and that the "ultimate cost of this
process is unknown due to lack of industry experience and, therefore, is subject to
escalation”; and summarizes the Fort St. Vmin defueling and decommissioning
situation in a manner very favorable to the early dismantlement option: "Early
decommissioning would remove a significant amount of uncertainty.” Standard &
Poor's Creditweek at 64 (October 21, 1991). Thus, Wall Street observers seem to feel
that the early dismantlement of Fort St. Vrain will benefit the Company financially by
removing uncertainty. Under our system of regulation, higher equity and credit costs
are ultimately borne by the ratepayers, and consequently, lower costs will benefit the

ratepayers.

Early dismantlement, under the terms of the Supplemental Settlement
Agreement we are approving today, removes additional financial uncertainty for the
ratepayers of Public Service. Under the terms of the agreement, all early
dismantiement cost overruns (over the budgeted $124 million, including carrying costs)
will be borne exclusively by Public Service. The Commission wants there to be no
doubt that the income stream produced by this agreement is not open-ended, and that
the Company's obligation fo complete decommissioning, once begun, is fixed. If early
dismantlement costs ate less than anficipated, however, the ratepayers will receive the

benefits. See Supplemental Settlement Agrecment Part 11 at 6, §15 (Terms) ("In the

event the remaining actual cost of early dismantlement is less than $124 million, the
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amortization shall be reduced accordingly; in the event the remaining actual cost
exceeds $124 million, the amortization shall not be increased.”), The consumers will
be placed in a relatively favorable position by early dismantlement — they will receive
the protections of a fixed-price contract from cost overruns, and the benefits of a
flexible costs contract should the early dismantlement expenses be less than calculated.
In fact, Mr. Warembourg testified at the evidentiary hearing that the Company's $124
million estimate was very conservative, and that it would not be unusual for the costs to
actually be less. See Transcript of November 7, 1991 Evidenti ing at 113-118
and 129 (testimony of Don Warembourg). The Commission notes here that it will
carefully audit the contract expenditures to assure the public that its dollars are being

appropriately spent.

In addition to removing financial uncertainties, early dismantlement will remove
environmental and regulatory risk. The environmental and regulatory uncertainties
which early dismantlement would remove include the possibility of much stricter
Nuclear Regulatory Commission ("NRC") rules for dismantlement of reactors 50 years
from now. At present, Public Service has negotiated a fixed-price contract with

Westinghouse, which is likely to win NRC approval.

Don Warembourg, manager of nuclear production for PSCo, who was one of
the principals who helped negotiate the contract, describes the contract with
Westinghouse as “clearly defined" in its work scope. In testimony at the evidentiary
hearing, Mr. Warembourg detailed the four-month negotiating process the Company
had with Westinghouse to assure that both sides had a "complete understanding”™ of the

project, to eliminate all surprises. See Transcript of November 7, 1991 Evidentiary

Hearing at 117-118 (testimony of Don Warembourg). In response to questioning from

Commissioner Alvarez, Mr. Warembourg testified that the Company had a "good
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handle" on the administrative costs for winning approval from the Nuclear Regulatory

Commission for early dismantlement under the DECON plan. Id. at 129.

Mr. Warembourg, based on his 30 years of experience on the Fort St. Vrain
project and in dealing with the Nuclear Regulatory Commission and its predecessor, the
Atomic Energy Commission, Id. at 128, testified, that “[i]f we project future
regulations from the NRC based on history, we can only project that they are going to

get more restrictive." Transcript of November 7, 1991 Evidentiary Hearing at 133

(testimony of Don Warembourg) (in response to questioning by Chairman Cook). In
contrast to the future uncertainty of NRC rules and approval, the early dismantlement
proposal is at a stage where NRC approval is imminent. Clegg Crawford, PSCo vice
president for nuclear operations, testified that the Company submitted its
decommissioning plan to the Nuclear Regulatory Commission on November 5, 1990,
and that "we are very optimistic that we will have approval from the NRC of that

decommissioning plan in the first half of 1992.% Transcript of November 7, 1991

Evidentiary Hearing at 89 (testimony of Clegg Crawford).

Although the costs of future dismantlement of nuclear reactors may be very
high, Public Service Company may have received a favorable price for the early
dismantlement of Fort St. Vrain from Westinghouse. As Mr, Crawford testified, Fort
St. Vrain will be the first commercial reactor to be decommissioned under the new

decommissioning rules adopted by the NRC. Transcript of November 7, 1991

Evidentiary Hearing at 90 (testimony of Clegg Crawford). In response to questioning

by Commissioner Nakarado, Mr. Warembourg would not state that it was possible that
the next contract Westinghouse will offer to enter into would be substantially more
expensive than the Fort St. Vrain early dismantlement contract, but he did state, "l
believe Westinghouse has entered into this contract on the basis of future business, and

certainly I think there is some aspect of that in terms of their bid to us. And I think
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they would like to establish themselves in the business.™ Transcript of November 7,
1991 Evidentiary Hearing at 131 (tesumony of Don Warembourg).

b. Farly dismantlement is preferable to SAFSTOR on_the policy _grounds of
inter-generational equity.

The Commission believes that postponing the dismantlement of the Fort St
Vrain until the next century would be an unfair shift of nsk to future generations. As
discussed above, we believe it may well be that the future dismantlement of Fort St.
Vrain will be more expensive than the DECON option, and that environmental and
regulatory costs may be greater 50 years from now. Even if the costs were the same,
however, we do not believe it morally defensible to encumber future generations with

the risks and the costs of dismantling Fort $t. Vrain,

It is this generation that made the decision to build this nuclear plant, and it is
this generation that received the power generated by the plant. This Commission is
unwilling to close its eyes to potential future environmental and financial risks being
passed on to future generations for purposes of political expediency. This generation
must bear the responsibility for its actions. We compliment the parties for reaching the
accords in the Supplemental Settlement Agreement, and strongly support the agreement
by these Calorado stakeholders to accept the clear responsibility to decontaminate the

Fort §t. Vrain power plant.

2. The Three Foregone Regulatory principles at least offset the rate increase,

The Agreement calls for financing the early dismantlement of Fort §t. Vrmain
over a 12-year period, starting on July 1, 1993, with an annual $13.9 million electric
nider placed into effect each July 1st thereafter, unul July 1, 2004, in order to collect

the $124 million in decommiissioning costs and carrying costs needed to effect the early
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dismantlement of Fort St, Vrain. See Supplemental Settlement Agreement, Part IT at
7, § 16 (Terms). As explained by the Company's Chief Financial Officer Mr. Kelly,
the Company could not choose the preferable early dismantlement option without "the
creation of a regulatory asset, and as such a revenue stream which, as we have pointed
out in the settlement agreement is about $13.9 million per year, which is that revenue
stream that allows us to create the regulatory asset and avoid the write-down of $124
million.” Transcript of November 7. 1991 Evidentiary Hearing at 46 (testimony of
Richard C. Kelly).

In addition to the benefits of early dismantlement discussed in the previous
section, the Company in the Supplemental Seftlement Agreement has agreed to what
amounts to multi-million dollar rate concessions by giving up the right to assert what
we will call three "regulatory principles” for the 12-year (July 1993 - June 2003) life of
the Agreement. Sec Supplemental Settlement Agreement II § 16 at 7-8 (Terms)
{detailing the three regulatory principles). Although much of the discussion at the
evidentiary hearing involved attempting to assign an exact dollar value of the
concessions using estimates from the test year used to calculate the 1991 Public Service
rate case, it suffices to summarize that the Commission believes that the value of the
three regulatory principles will exceed $13.9 million per year during the life of the
agreement. Dr. George Parkins, Chief of the Commission's Energy Section, has
calculated that the cost to the average residential customer per month of the $13.9
million electric rider would be approximately 43 cents a month, while the benefit of the
rate concessions contained in the Supplemental Settlement Agreement is an
approximately $1.44 per month decrease in rates for the typical residential customer.
Thus, there is a net monetary benefit to the average residential and commercial

customer from the terms of the Supplemental Settlement Agreement,



In concluding that benefits of the rate concessions exceed the rate increases, the

Commission is especially persuaded by the testimony of the consumer advocates

favoring the rate increases. See Transcript of October 11, 1991 Settlement Hearing at
43 (testimony of Office of Consumer Affairs Director Ronald J. Binz) (The OCC
agreed to remove the $124 million financial barrier to Company to achieve the goal of
early dismantlement "only with offsetting benefits to the ratepayers.”™); Transcript of
October 11, 1991 Settlement Hearing at 32 (testimony of Kathleen Mullen of

Concerned Citizens Congress) {Concerned Citizens Congress' position was that the
1986 Fort St. Vrain Settlement Agreement meant that the next generation of ratepayers
was not required to pay $13.9 million over the next 12 years to dismantle Fort St.
Vrain, therefore, "Public Service Company during the same period of time is going to
have to give up at least $13.9 million a year in revenue that they would have otherwise
gotten, And that is the fundamental consideration to us.™); Transcript of November 7,
1991 Evidentiary Hearing at 144 (testimony of OCC Senior Financial Analyst Paul R.

McDaniel) (value of the first regulatory principle alone may equal the rate increase).

As we have discussed earlier, the Commission congratulates the parties on their
palitically courageous resolution of the Fort St. Vrain problem, a solution which may
have been particularly difficult for the consumer advocates because it meant agreeing to
a rate increase. Upon independent review of the evidence, we agree with the
assessment of the signatory parties that the value of the three regulatory principles
exceeds the rate increase, needed as a funding mechanism to allow the early
dismantlement of Fort St. Vrain. The Agreement means that a nuclear plant will be
dismantled - benefitting the environment and removing risks to future generations in the
long-term -- and the Agreement means consumers will benefit from company
concessions in the short-term, which will more than offset any rate increase. The

Supplemental Settlement Agreement is in the public interest,
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3. Colorado Energy Assistance Foundation contributions and other benefits of

the agreement to the public further make the agreement in the public interest,

Finally, the Supplemental Settlement Agreement contains several other benefits
to the people of Colorado, an important one being funding for the Colorado Energy
Assistance Foundation. The Agreement will assure that Public Service Company
donates a minimum of $13 million, and up to $32 million, to the Foundation. See
Supplemental Settlement Agreement IT { 18 at 10-11 (Terms). Unlike the other
provisions of the Supplemental Settlement Agreement, the shareholder-funded
contributions for low-income energy assistance will begin upon Commission approval
of the Supplemental Settlement Agreement, and will remain in effect for a total of 13
years, not 12 years. For each of the 13 years, Public Service Company's sharcholders
pledge to donate $1 million to the Foundation. The shareholders further agree to match
dollar-for-dollar PSCo's customers® contributions to the Foundation, up to $2 million
during the first 12 months of the matching program, and up to $2.5 million annually

for the following 12 years. Seeid.

To further ensure the success of the matching program, the Agreement obligates
the Company to aggressively solicit customer contributions to the Foundation to benefit
the less fortunate, through the option of a customer billing check-off mechanism for the

Colorado Energy Assistance Foundation. Se¢e Supplemental Settlement Agreement IT §

19 at 12 (Terms).!! The Company's commitment to the Foundation is strong; the
Company contributions to the Foundation wall continue even if the Supplemental

Settlement Agreement 1s terminated as a result of a breach of the agreement by Public

¥, The Commission approved a $44.1 million customer refund in the "Gas Search"
case, Docket No., 90A-743EG.  See Decision No, C91-1544 (November 22, 1991).
The Gas Search bill credits will probably appear on PSCo’s gas customers’ March 1992
bills, in time to coordinate with the Fort St. Vrain program for the Foundation.
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")


https://Supplement.al

Service Company, or as the result of certain actions by the Commission. See

Supplemental Settlement Agreement 111 § 25 & 27 at 14-15 (General Provisions).

The Agreement provides other possible benefits to consumers, including the
sharing of one-half of the net recovery from the Company's litigation against the
United States Department of Energry énd the State of Idaho, with respect to the storage
of Fort St. Vrain spent fuel at the Department of Energy’s Idaho National Engineering
al Settlement Agreement II § 20 at 12 (Terms). Mr.

Laboratory,? See
Crawford téstiﬁed that the cost of delay caused by the State of Idaho has been
approximately $2.5 million per month for the last 22 months, or $55 million, and that
these delays are continuing. Sce Transcript of November 7, 1991 Evidentiary Hearing
at 100 (testimony of Clegg Crawford). Thus, assuming the Company recovers any of
these damages in litigation, the consumers could benefit by an additional amount from

the Supplemental Settlement Agreement.

III. Conclusion,

In summary, the Supplemental Settlement Agreement is a carefully balanced
resolution of the Fort St. Vrain decommissioning problem, which benefits the people of
Colorado and Public Service Company of Colorado by avoiding a host of potentially
escalating unknowns, by accepting today a fixed price for the early dismantlement and

decommissioning of the Fort St. Vrain nuclear reactor. The Commission unanimously

12 Recently, Public Service has stopped all shipment of Fort St. Vrain nuclear waste
to Idaho. The Company is now storing the waste near in Colorado on the Fort St.
Vrain site. See “St. Vrain Fuel Stored Near Plant," Denver Post December 27, 1991
at C-1, and "St. Vrain Keeps Its Nuclear Waste,” Rocky Mountain News December
27, 1991 at 6. (discussing recent events in the federal litigation involving PSCo,
Governor Andrus of Idaho, and the U.5. Department of Energy, where a federal judge
banned Public Service from making further shipments of Fort St. Vrain nuclear fuel
¢lements to the Idaho National Engineering Laboratory, until the Department of Energy
wins an ldaho air quality permt).
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approves the Supplemental Settlement Agresment because the agreement is in the

public interest.

THEREFORE THE COMMISSION ORDERS THAT:

1. The Commission hereby approves the Supplemental Settlement Agreement

{signed copy filed November 13, 1991} attached as Appendix "1" to this Decision.

2. The 20-day ume period provided in Colorado Revised Statutes § 40-6-114(1)
{1991 Cum.Supp. Vol.17) to file an application with the Commission for rehearing,
reargument, or reconsideration of this Decision, begins on the day after the release date

(mailing date) of this Decision.

3. This order is effective on its date of mailing.

ADOPTED IN SPECIAL OPEN MEETING ON November 21, 1891,

THE PUBLIC UTILITIES COMMISSION
QF THE STATE OF COLORADO

ARNOLD H. COOK

GARY L. NAKARADD

CHRISTINE €. M. ALVAREZ

Commnissioners

Robert E. Temer /L\
Acting Director
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SUPPLEMENTAL BETTLEMENT AGREEMENT

The COLORADO OFFICE OF CONSUMER COUNSEL ("OCC"), EMMA YOUNG
GREEN, DOROTHY STARLING, VERCENIA BELCHER and CONCERNED CITIZENS
CONGRESS OF NORTHEAST DENVER ("Green, et al.") and PUBLIC SERVICE
COMPANY OF COLORADC ("Public Service Company® or "Company"} hereby
enter into the following Supplenental Settlement Agreement.

1. BACKGROUND

1. On September 24, 1986, the above-named parties together
with the PUBLIC UTILITIES COMMISSION OF THE STATE OCF COLORADO
("PUC" or "Commission") entered into a Stipulation and Settlement
Agreement (%1986 Agreement") concerning all of the pending
litigation and PUC proceedings regarding Fort St. Vrain. This
litigation was described in the 1986 Agreement, which is attached
hereto as Appendix A and incorporated herein by reference.

2. The purpose of the 1986 Agreement was to settle all of the
above-described litigation and to resolve all issues regarding Fort
St. Vrain., The 1986 Agreement provided for the dismissal of the
proceedings pending before the Commission and the courts;
elimination of Fort 5t. Vrain from the cost of service; payment of
certain refunds by the Company; and a "“"buy back" rate for power
subsequently produced by Fort St. Vrain,

3. The parties to the 1986 Agreement resclved the issue of
future regulatory treatment of Fort St. Vrain, in paragraph 3 as

follows:

12330.3D
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Appendix 1 to December 27, 1591, Commission Order Approving Supplemental

settlement Agreement, ket No., 913-Z81E, Decision No. 31-1514
Page 2 of 42 Pagsg

pPublic Service agrees that in any future rate
proceeding before the PUC, it will include no
capital investment, operating expenses (as
determined based on principles used in I&S
1640), or decommissioning expenses relating to
Fort st. vrain in its PUC cost of service or
otherwise reflect such investment and expenses
in PUC rates . . . .

4. The parties to the 1986 Agreement explicitly stated that
the settlement of the Fort 8t. Vrain issues contained in the
Agreement constituted "a just and reasonable resolution of all
isgues involving the past, present, and future regulatory treatment
of the Fort St. Vrain," except for certain matters outlined in
paragraph 5 of the Agreement. Each party further pledged ([in
paragraph 11) that it would

[t]ake no action in regulatory or Jjudicial
proceedings or otherwise which would have the
effect., directly or indirectly, of
contravening the provisions or purposes of
this Stipulation and Settlement Agreement. . .
. [EBEach partyl will take all reasconable steps
to support the continued effectiveness of this
Stipulation and Settlement Agreement,

5. On April 24, 1991 Public Service Company filed with the
Commission an application seeking authority, as appropriate, for
the repowering of Fort St. Vrain; for the issuance of such
certificates of public convenience and necessity as may be
necaessary; for the modification of such PUC decisions as may be
necessary; for the authorization of a rate methodoleogy to be used
for power produced by the repowered facility which would allow

recovery of the additional <costs assoclated with early

dismantlement; for the granting of such relief on an accelerated
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basis; and for such other relief which may be necessary or
appropriate.

6. The application was assigned as Docket No 81A-2B1lE. Due
and proper notice was given of the application and various
petitions to intervene were duly filed with the PUC.

7. Both OCC and Green, et al., protested Public Service
Company's application, stating among other things that it was in
violation of the 1986 Agreement, In addition, Green, et al., filed
a motion to dismiss Public Service Company's application, alleging
that the relief sought by the Company could not be granted because
it was in contravention of the terms and conditions of the 1986
Settlement Agreement. The 0OCC filed a legal memorandum supporting
the motion to dismiss. Public Service Company filed its response,
alleging that the relief could be granted and that the motion
should be denied.

8. A prehearing conference was held on July 2, 1991. Green,

t al.’'s Motion to Dismiss was argued during this pre-hearing

conference and was denied by the Commission for the reasons set
forth in its July 10, 1991 Decision No. €91-898, which is attached
hereto as Appendix B and incorporated herein by reference. Green,
et al., made it clear at this pre-hearing conference that any
modification of the terms of the 1986 Agreement would be
challenged both before the Commission and in the appellate courts,

if necessary, unless any such modification was concurred in by all

parties to that Agreement.
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a. As & result of the pre-hearing conference on July 2,
1991, and further discussions among the parties, certain
preliminary matters were addressed, and these are discussed in
Decision No. C91-8%8. Among such matters was a procedural schedule
leading up to hearings on Public Service Company's application in
April 1%99z.

10. Because of the protests and threatened legal challenges
to Public Service Company's April 24, 1991 application, it became
clear that, absent some negotiated agreement among the signatories
to the 1986 Agreement, these issues would be subjected to
protracted litigatien.

11. Because protracted litigation of the issues related to
Public Service Company's April 24, 1991 application would make the
early dismantlement of Fort St. Vrain an untenable option
financially for Public Service Company, the Company contacted all
intervenors in Docket No. 91A-281E and proposed an alternative
method of dispute resplution, the sole purpose of which was to
resolve the financial aspects of early dismantlement of Fort S5t.
Vrain with the express understanding that the issue of repowering
Fort St. Vrain would be postponed to another time. Several
Intervenors responded that their interests lay with the repowering
portion of the Application only, and, therefore, they chose not to
participate in any settlement discussions with respect to the
financial aspects of early dismantlement of Fort St. Vrain. Public

Service Company, in suggesting this settlement process, represented
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that unless it has a funding mechanism to recover the $124 million
shortfall in the recérded liability for early decommissioning
(DECON), it must choose the long-term storage before dismantlement
(SAFSTOR) method. The other parties, by participating in this
alternative dispute process, have not endorsed and are not hereby
endorsing DECON over SAFSTOR or any other alternative
decommissioning metheod.

12. A series of negotiations was held throughout the month of
September 1991. The participants in the various negotiations were:

Public Service Company, the 0CC, Green, et al., and the Staff of

the Commission as well as several other intervenors. The result
was a proposed Settlement Agreement, the terms of which had been
agreed to by the Company, the OCC and Green, et al., all of whom
are signatories to the 1986 Agreement.

13. The proposed Settlement Agreement was presented to the
PUC for its consideration on October 9, 1991. A prehearing and
settlement conference regarding this proposed Settlement Agreement
was held before the PUC on October 11, 1991. During the course of
this conference, the individual Commissioners indicated that,
while they had not reached a decision regarding the substantive
portions of the proposed Settlement Agreement, they would not agree
to be parties because they did not participate in the negotiations
and development of the Agreement, they would not and could not bind
themselves or future Commissioners and they disagreed regarding the

binding effect of the 1986 Agreement.
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14. Although the parties disagree regarding the binding
effect of the 1986 Agreement and the authority of this Commission
to bind future Commissioners in settlements of contested litigation
in the appellate courts, they agreed to enter into further
negotiations to determine whether a final settlement of the Fort
St. Vrain decommissioning: issues could be achieved without the
Commissioners being signatories teo such an agreement. The
following Supplemental Settlement Agreement is the result of such

further negotiations.

15. Public Service Company is authorized to amortize as a
cost of service up to 35124 million of decommissioning costs and the
associated carrying cost. For purpcses o©of this Supplemental
Settlement Agreement, it is assumed that the decommissioning amount
of 5124 million reflects the approximate remaining cost of an early
dismantlement approach to decommissioning in excess of the
liability recorded on the Company's books at June 30, 19%1. In the
event the remaining actual cost of early dismantlement is less than
$124 million, the amortization shall be reduced accordingly; in the
event the remaining actual cost exceeds 5124 million, the
amortization shall not be increased. The Company is not authorized
by this Supplemental Settlement Agreement to amortize or in any
other manner to recover from customers any cost related to the

defueling of Fort S5t. Vrain. Public Service Company represents

s}

12330.3p
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that the financial provisions of this Supplemental Settlement
Agreement are to provide the Company the opportunity to use the
DECON rather than the SAFSTOR decommissioning method. In the event
that the Company uses the SAFSTOR method of decommissioning, this
Supplemental Settlement Agreement is terminated.

16. Based upon $124 million in decommissioning costs, a 12
year amortization period and 9% as an assumed carrying cost, $13.9
million is the amount to be charged to customers each year
beginning July 1, 1993 for 12 years.

The method by which the $13.9 million shall be collected
annually is as follows. On July 1, 1993 and on each July 1
thereafter through July 1, 2004, an electric rider shall be placed
in effect for the purpose of increasing electric base rate revenues
in the amount of $13.9 million for the following 12 months. On
July 1, 1994 and on each July 1 thereafter through July 1, 20604,
the electric rider shall reflect an amount calculated to collect or
credit during the following 12 months any undercollection or
overcollection of the $13.9 million during the measuring period
{which, for July 1, 18%%4, is the 9 months ended March 21, 1994 and
for each subsequent July 1 is the 12 months ended the previous
March 31}. O©On October 1, 2005 a one~time adjustment to customers'
bills shall be made for any overcollection or undercollection
occurring from April 1, 2004 through June 30, 2005.
17. In consideration for the authorization to charge $13.9

million to customers each year for 12 years commencing July 1,
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19923, the following conditions shall be adheraed to during the same
period.

a) With respect to Public Service Company's capital
structure, no adjustment shall be made for regulatory purposes if
the basis for such adjustment relates to Fort &t. Vrain.

L) With respect to construction work in progress (CWIP},
the present requlatory treatment (i.e., CWIP including allowance
for funds used during construction (AFUDC) is included in rate base
and AFUDC is included as an offset to earnings) shall continue,
However, it is agreed that Public Service Company may pursue
different CWIP treatment during the 12 years with respect to new
generating units (defined as any power plant in excess of 200 MW or
any Jjointly-owned plant where the Company's share is more than 1060
MW) other than the repowering of Fort st. Vrain. In the event the
Company proposes different CWIP treatment with respect to such new
units, the other parties are not raﬁtgiateé as to any position they
may wish to advocate regarding such a proposal.

¢} With respect to Other (than pension) Postretirement
Employee Benefits (OPEB), it is noted that the treatment prior to
July 1, 1993 l1ls detailed in Revised Settlement Agreement I, which
was filed in Docket Nos. 915~091EG and 90F-226E and approved in
Decision No. €91-918. Effective July 1, 1993, the Company shall
implement accrual accounting for regulatory purposes in accordance

with the provisions of Financial Accounting Standard No. 106,
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issued by the Financial Accounting Standards Board, modified as

follows:

- the Company's actuarial calculation shall include a
return on assets that reflects monthly
contributions net of benefit payments throughout
the year;

- the attribution period shall reflect each
employee's expected retirement date rather than the
full eligibility date;

- a forty year 1levelized principal and interest

amortization period shall be used for the

transition obligation of moving to accrual

accounting; and
- accounting for OPEB 1life insurance shall be
retained on a pay-as-you-go basis.

Public Service Company is authorized to record on its
balance sheet and to recover in its cost of service any deferred
costs resulting from this modified regulatory treatment of OPEB.
Furthermore, the Company will place 100% of the amounts collected
from customers as a result of accrual accounting for OPEB in one or
more trust funds, similar to the pension plan trust fund.

d) Administrative and general costs shall be allocated
to Fort St. Vrain so as to reflect the portion of such costs
attributable to Fort St. Vrain. The costs calculated hereunder

shall not be included in the Company's cost of service.
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18. In addition, upon approval of this Supplemental
Settlement Agreement, Public Service Company shall make certain
contributions to the Colorado Energy Assistance Foundation (CEAF)
as described herein. Contributions made to the CEAF pursuant to
this Supplemental Settlement Agreement are "below-the-line™
expenses for ratemaking purposes and shall not be included in the
Company's cost of service.

For the purposes of this paragraph 18, the first 12
calendar months following approval of the instant Supplemental
Settlement Agreement by the PUC shall be referred to as "Year 1™.
Successive 12 month calendar periods for an additional 12 vyears
shall be referred to as "Years 2 through 13%.

wWithin 30 days following the beginning of Year 1, the
Company shall contribute 51 million to the CEAF. For the first
year, the Company pledges to match dollar for dollar all
contributions by Public Service Company customers received by CEAF
as a result of the billing check-off mechanism and/or refund
donation option, explained more fully below, provided that said
matching shall not exceed $2 million. The initial $1 million
shall be taken intoc account in calculating the Company's dollar for
dollar matching contribution and the maximum for matching purposes.

Within 30 days following the beginning of each year of
years 2 through 13, the Company shall contribute $1 million to
CEAF, provided, however, that the following condition is met: CEAY

must first certify that $5% of the Company's contribution at the
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beginning of the previous year was distributed during that year to
qualified individuals. If the distribution percentage is less than
95%, then the Company's contribution at the beginning of the
current year shall be calculated by multiplying $1 million times
the lesser percentage.

For each year of Years 2 through 13, the Company pledges
to match dollar for dollar all contributions by Public Service
Company customers received by CEAF as a result of the billing
check-off mechanism and/or refund donation option, explained more
fully below, provided that said matching shall not in any year
exceed $2.5 million. The initial contribution at the beginning of
each year shall be taken into account in calculating the Company's
dollar for dollar matching contribution and the mnaximum for
matching purposes.

Public Service Company's %atching contribution for each
year shall be made on a guarterly basis and the final guarterly
payment shall be made within 30 days following the expiration of
such year.

Initial and matching contributions and any other
contributions made by Public Service Company to CEAF pursuant to
this Supplemental Settlement Agreement shall be made with the
specific direction that the contributions shall be used solely for
direct energy assistance benefits for LEAP-qualified persons whose

incomes do not exceed 150% of poverty.
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19. At the beginning of Year 1 and each year of Years 2
through 13, the Company, by means of a billing insert, shall
solicit customer contributions to CEAF through a billing check-off
mechanism and, if applicable, the option of a dconation of any
customer refund then pending. 1In addition, if any refund during
the year in excess of $5 million is to be made, the Company, by
means of a billing insert issued in the billing cycle prior to the
refund billing cycle, shall solicit a donation of said refund,
provided, however, that only one such additiocnal sclicitation each
year shall be required. The additicnal solicitation each year
shall be directed toward the largest refund anticipated by the
Company 1in each year. The Company shall confer with the 0OCC and
the CEAF regarding the form and content of the billing insert.

20. The parties are aware of a dispute among Public Service
Company, the Department of Energy and the State of Tdaho with
respect to the storage of Fort St. Vrain spent fuel at DOE's Idaho
National Engineering Laboratory located in the State of Idaho and
associated shipping delays. In the event that Public Service
Company pursues this dispute with the Department of Energy or the
State of Idaho now or in the future, is able to obtain recovery of
some or all of its expenditures resulting from this dispute and
receives recovery 1in cash payments, the Company's electric
customers are entitled to, and shall receive in the form of a
refund or credit, one-half of the net (after fees, including legal

fees, and costs are first deducted) of any cash payments so

12330.3D 12
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received. The parties agree that the control of any litigation,
including the decision of whether to institute any such litigation,
is within the sole discretion of the Company.

21. Within sixty days from the effective date of this
Supplemental Settlement Agreement, Public Service Company will
reimburse counsel for Green, et al., for the attorney fees incurred
based upon actual time spent in connection with Docket No. 91A-281E
and the instant Supplemental Settlement Agreement, It is
understood that the amount of these fees is currently anticipated

to be approximately $7,000, but if additional proceedings or issues

regquire the expenditure of more time by counsel for Green, et al.,

o

Public Service Company will reimburse counsel for Green, et al.,

for the total time actually spent in conjunction with this matter.

IIX. GENERAL PROVISIONS

22. This Supplemental Settlement Agreement is a supplement to
the 1986 Agreement and shall become effective only upon execution
by the OCC, Green, et al., and Public Service Company and approved
by the PUC on a timely basis.

23, The 1986 Agreement shall remain in full force and effect
except as specifically supplemented herein. This Supplemental
Settlement Agreement is entered into upon the express understanding
that it constitutes a final settlement of the Fort 8t. Vrain
decommissioning issues. The undersigned parties agree that this

Supplemental Settlement Agreement constitutes a just and reasonable

12330.3D 13
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resclution of these igsues. The parties specifically assert, and
it 1is conclusively presumed, that the purpose and intent of this
supplenment to the 1986 Agreement are to remove financial
impediments to the early dismantlement of Fort S$t. Vrain while
retaining the relative financial responsibilities of the Company
and the customers as set forth in the 1986 Agreement with respect
to all costs related to Fort St. Vrain and to provide contributions
from the Company to the CEAF.

24, This Supplemental Settlement Agreement shall remain in
effect until all the obligations of the parties have been
completely discharged. This Supplemental Settlement Agreement is
an integrated whole and any breach of any of 1its terms and
conditions renders the prospective obligations under this Agreement
null and void and the parties further agree that, in such event,
the provisions of the 1986 Agreement shall control; provided,
however, that in the event Public Service Company breaches this
Agreement, Public Service Company's commitments to contribute to
CEAF, which are specified in paragraphs 1B and 19 herein, and the
post breach requirements specified in paragraph 26 through 29
herein shall remain in effect.

25. Should the Commission, after initially approving this
Agreement, at some future date enter any order(s) or promulgate any
rule(s} which, directly or indirectly, modifies any of the terms
and conditions of this Supplemental Settlement Agreement, this

Agreement shall thereupon be terminated and will have no

12330.3D 14
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prospective operation, force or effect, except as provided in
paragraphs 18 and 1% and 26 through 29 herein.

26. In the event that the Commission, at some future date,
modifies by order or rule any of the terms and conditions of this
Supplemental Settlement Agreement, the parties shall immediately
jointly appeal that portion only of such decision to the Denver
District Court and jeintly apply for an immediate stay of that
portion only of the Commission's decision permitting recovery of
any portion of the DECON costs pending the appeal. If the Denver
District Court, for any reason, does not grant the stay, during the
entire pendency of the appeal, or if the stay is vacated while on
appeal at the district or appellate courts, Public Service Company
shall deposit in escrow with the Clerk of the Denver District Court
any monies collected from its customers relating to the
decommissioning of Fort St. Vrain.

27. All parties to this Supplemental Settlement Agreement
agree that in any appeal arising out of the action by the
Commission described in paragraph 26 herein, they waive any right
to assert mistake of fact or of law, whether unilateral or mutual,
intervening change of circumstances, public interest or necessity,
impossibility, fraud, duress, coercion or any other invalidating
factor which would preclude enforcement of the 1986 Agreement and
paragraphs 18, 19 and 26~29 of this Supplemental Settlenent

Agreement.

12336.3p 15
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28. Each of the parties agrees that it will take no action in
regulatory or judicial proceedings or otherwise which would have
the effect, directly or indirectly, of contravening the provisions
or purposes of this  Supplemental Settlement = Agreement.
Furthermore, each of the parties represents that in any proceeding
in which this Supplemental Settlement Agreement or its subject
matter may be raised by any other party, such party will take all
reasonable steps to support the continued effectiveness of this
Supplemental Settlement Agreement and the 1986 Agreement.

Payment of dues to, or membership in, an organization or
association does not constitute a violation of this paragraph even
if part of the activities of such organization or association are
directed at any of the issues covered in this Supplemental
Settlement Agreement. Payment of funds or use of employees for a
particular effort by any such organization or association directed
at any of the issues so covered does constitute a violation of this
paragraph.

29. sShould Public Service Company violate any of the
provisions outlined in paragraphs 26 through 28 of this
Supplemental Settlement Agreement, ligquidated damages in the amount
of twice any amounts relating to the decommissioning of Fort St.
Vrain collected and retained by Public Service Company pursuant to
paragraph 26 herein subsequent to the breach of this Agreement
shall be assessed by the District Court and shall be distributed to

the Company's customers in the form of a refund or credit. The

12330.30 16
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parties to this Agreement specifically state that such liguidated
damages are necessary, just and reasconable given the irreparable
injury which will occur to customers from any breach of this
Agreement and the difficulty in determining at this time the exact
monetary value of such damages. Public Service Company agrees that
any liguidated damages assessed by the District Court are "bhelow
the line" expenses for ratemaking purposes and shall not be
included in the Company's cost of service.

30, In the event any provision of this Supplemental
Settlement Agreement is determined to be in conflict with any
judicial ruling, legislative act, agency rule or order (excepting
any acts taken by this Commission), or the Financial Accounting
Standards Board general accounting principles, with which the
Commission is legally compelled to comply, or is determined to be
illegal, and Public Service Company has fully complied with the
provisions of paragraph 28, the parties agree that such provision
shall be considered severed and the validity of the remaining
portions of this agreement shall not be affected for a period of
thirty (30) days. Further, the parties shall re-negotiate such
severed provision to effect the original purpose and intent of
same., If such good~faith negcoctiations are not successful, this
Supplemental Settlement Agreement shall be deemed terminated and
shall have no prospective cperation, force or effect and, in such

event, the provisions of the 1986 Agreement shall contrel.

12330.3D 17
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T

Should any party become aware at any time that the terms
or conditions of this Supplemental Settlement Agreement have been
mcdified by the Commission or by force of law or regulation, such
party shall immediately notify the other parties of such
modification.

31. If this Supplemental Settlement Agreement does not become
effective, then it shall be treated as a settlement proposal and
shall not be adnmissible into evidence or in any way described or

discussed in any proceeding hereafter.

12330.30 1la
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DATED:

DATED:

DATED:

1233¢.30

By:

Page 1% of 42 Pages

PUBLIC SERVICE COMPANY OF COLORADO

By:

D. . Hock, President

KELLY, STANSFIELD & O'DONNELL

By:

James K. Tarpey, #1705

550 15th Street, Suite %00
Denver, CO 80202
303/825-3534

COLORADO OFFICE OF CONSUMER COUNSEL

By:

Ronald Binz
Director

By:

Neil L. Tillquist, #10725
Logan Tower, OL7

1580 Logan

Denver, CO 80203
303/894-2121

EMMA YOUNG GREEN, DOROTHY
STARLING, VERCENITA BELCHER, and
CONCERNED CITIZENS CONGRESS OF
NORTHEAST DENVER

Kathleen Mullen, #8767
733 E. 8th Avenue
Denver, CO 80203
303/7894~-0995
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STIPULATION AND SITTLEMERT AGREEMENT

THIS STIPULATION AND SETTLEMENT AGREEMENT, entered into this
24th dey of September, 1586 among THE PUBLIC UTILITIES COMHISEION
OF THE STATE OF COLORADO (PUC), THE COLORADO OFFICE OF CONSUMER
COUNSEL (OCC), EMMA YOURG GREEN, DOROTHY STARLING, VERCENIA
BELCHER and CONCERNED CITIZENS CONGRESS OF NORTHEAST DENVER
{Green, et al., or Belcher, et al.}, and FUBLIC SERVICE COMPANY
OF COLORADC (Public Service).

WITNESSTTI:

RELEVANT BACKGRQUND -

On September l4, 1867 Public Service filed with the PUC an

+ mpplication for a certificete of public convenlence and necessity

for the construction, operation and maintenance cof its proposed
Fort St. Vrain Nuclear Generating Station (FSV). By Decision ¥No.
71104, issued April 2, 1868, the PUC granted Public Segvice's
application, subject to the following condition:

The certificate granted herein is further
subject to the condition that in any future
proceedings invelving rates or valuaticn of
[Public Service], this’ Cozmission may disal-
low portions of’ investment and operating
expenzes which are” excessive due to the fact
‘that the plant is a nuclear powered plant
rather than a fossil-fuel powered plant, if
the allowance of such portions of investment
and operating expenses would adversely affect
. the ratepayer.....

FsV was originally supposed to be in commercial eoperation in

[T I
3

73. Due to a variety of gircumstances, FSY was not accepted by

- ¥
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Public Service from its builder, General Atomic Company, as &
commercial plent until Janvary 1, 1879, The scceptance followed
a series of agresments between Public Service and General Atcmic
between 1972 and 1978 and & finzl settlement agreement between
them, which was entered into in June 187%. Under these agree-
ments, various payments were made by General Atomic to ?mblic
Service, payments which have been crg@itgé to Public S@rvica's
customers throuch the ratemaking process and have been determined
by the PUC to have kept Public Service's customers whole through
the time of the executicn of the 1979 settlement agreement.

The regulatcry treatment of FSV first became an issue in PUC
Investigation and Suspension Dpcket‘ No. 1425 " {I & & 1425}, a

general rate increase proceeding initiated by Public Service in

.1980. In that proceeding, Green, et al., challenged the inclu-

sion of FSV in Puklic Service's rate base and the related operat-
ing expenses in Public Service's overall cost of service. 1In its
Decision No. CB0-2346, issued December 12, 1980, and Decision No.
C81-34, issuved January 6, 1981 in I & S 1425, the PUC concluded
that the relief sought by Green should not be granted while FSV
was in its ma;uratiém period. On appeal to the District Ccnrt'in
and for the City &nd County of Denver, the PUC's decision was
affirmed. Green's appeal to the'5§preme Coufg of Colorado is
pending in Case No. B4SAl42.

As part of its ruling in Decision Nos. C£0-234¢ and C81-34,

L)

¢ Service's

[

Fukbl

£}
T

the PUC provided that an escrow, consisting o

ished, which

Jout
F

o

e stalb

(14

return on its investment in FEV, should
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escrow would be refunded te Public Service's custemers in the
event that FEV did not operete at a 501 capscity facior, exclu-
cive o©f ccheduled dewntime for wmeintenance &and KNRD orcerec
€owntime, for & twelve month period prior te December 31, ]18E2,
In August 1982, Public Service filed an application with the PUC
gsserting that FSY had satisfied the ecapacity factor test and
that Public Service's obligations under a letter of credit (which
ha¢ replaced the escrow) shouvld accorcdingly be termirated. . This
arpliczticn, which was known .as Zpplication Ko. 34938 end which
waze cpposed by‘Belcher. Bt &l.; war grantea by The PUL din dre
Decision Ko. C83-1717, issuec Rovember 8, 18832, On appezl by
Belcher, the Dastrict Court 1n and for the Cizy ana Cournty of

Denver set aside the PUC's orders. The appeals of the PUC and

"Public Service from this decisjion are pending before the Colorado

Supreme Court in Case Nos. 858218 and BS5SA15 recpectively.
Applicaticn Ne. 32603 is an ongoing grmceeding before the
PUC ceoncerning Public Service's- electric c¢ost adjustment (ECA)
provision. In August 19%3, the Staff of the Public Utilities
Commission of the State of Colorado (Staff) filed in Applicaticon
Mo. 32603 a2 motion seeking te have included as part of the ECA's
administration a "Fort St. Vrain Incentive Program” (FEVIP). The
essence of the FEVIP propnséd by Staff was the EompariSOn of tre
revenue requiremegts of F5v with the value of ghe‘pawer procuced
by it, based on raotes established by the PUC for the sale of
power to Public Service by cogenerators and small power produc-

ers. Public Service protested the FEVIP, which was adopred by
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the PUC in Aucuct 1884 in essentially the fourm proposed by its
Staifi. On eppgezl by Public Service, the District Court in zand
ipr the (Citwv &nd County o1 Denver set asice the FSVIF ©n the
greund that the record di€ not disclose that the PUC had given
zdecuate cengicderation to the payments received by Public Service
frem Generil htemic., The eppeals by the FUC and Belcher, et zl.,
from the District Court decision, as well os Publiic Service's
cress-zppeel, are pending beiore the Colorzdou Supreme Court in
Case No. b55R1215. Through Seprember 1986, the FSVIP penalties
ond the replecenent power perelties cdescribec bhelow would arount
to ebeout 3$7E.7 million, incliusive of irterest. For periods

following Novezter 1, 1984, only the FSVIP penalties hzve been

included {even though replacement power penalties continue to be

"levied during the pencency of the appeal of the FSVIP) inasmuch

as the FSVIP is desigrned to supersede the replacement pover
penolties as of that date.

In Decision Nos. RB5-454, CB5-680 and CB5-822, the PUC
ordered Public Service to refund $2;988,é§8 for the period March
1953 through September 1983. ~ This amount represents a replace-
ment power penalty for the failure of FEV to operate at aycapéciw
ty factor deemed satisfactory by the PUC. The District Court

affirmed. Public Service's appeal dis currently before the

'

Celorado Suprerxe Court in Case No. BO6EASL.
Ir Decision MNos., R86-409%, C(CB6-7%7 &nc CR6-892%, the FPUC

ordered a replacement power penaltv refund of $8,092,744 for the


https://dee:r.ed
https://Color;:.cc
https://Pub:i.ic

"

Appendix 1 to Deceaber 57, 1991, Commission Order Approvi=g Supplemental

~1514
- settlement Agreement, I }et No. 91A-281E, Decision ¥o. 1=151

br3Page 24 pf 42 Pages

peried October 1583 through March 1%E5. Public Service's aprral
te the Denver Dicirict Court, Case No, BeCV14637, is pernding.

On Kevember 7, 19EX the 0CC 2iled with the PUC a conplaint
aczinzt Public Service ({asc No. &5I7}) in which it slleged that
FSV sheulé be removed from Public fervice’s ecst of servace ang
thatr the raote wvhich Public Service would be permiztec to charce

its custoners foy power produced froum FSV should be concsiderzd

Jd

3
less then the rate efiecctively proviced for by the FSVIP. Cacse
N, €527 is cgr:ently set for heearing before the PUC in Merch
1867, )

In conplete =ettlesment of 211 the jerecoinc litication, &ns

in resolution of &il issues pertaining to FSV,. Public Service,

the OCC, Green, et al,, and the PUL ccree as follows:

. 1. Electric Refund

Within thirty days o©oif the effective date of this
Stipulation and Settlement Agreement, Public Service shzll
initiate the process of making &2 refund to its electric customers
in an aggregate amount of $36.5 million and shall make a contri-
bution 3in the arount of %1 million to the Energy Assistance
Foundation. Within one year after the initial refund and contri-
bution, Publiec Service shall make an =zdditional refund to its
electric custemers in the aggfégate amount of $36.5 millien and
shall make an adcéitional contribution in the améumt of $1 million
to the Energy Assastance Foundation. Each of these refunds shall

Le macde on the bacis of the refund plan attzched as Exbibit A,

The parties agree that the zbove refunds and cenuributions to the


https://refu:.r.ls

nppendix 1 te December ‘

v, 1881, Commission Order Apprc g supplemental
A~2821E, Decision No. «31-15314

et tlement Rgreement, h:iﬁﬂt Na. 81 ﬁgﬁpage 25 of 42 Pages

3

Irercy Assistance Founcetion sholl extinguish completely all ef
Fublic Service’'s potentiel liability Jfor all peracds pricr to
Sertenber 30, 1986 2a2rvisang cut ©f the reculatory treainent of

L3

s, includino the “wind down™ ¢! the FEVIP ror pericds following
Ccrecher 1, 1886, The recguleirery trcatment of FEV and power

produced b it on anc after Detoker 1, 196, shall be determingé

4
b

gt h

in

(e

i

exclusively as n Peregraphs 3 anc 4 below.

¥

ard Morgteriun
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[

Effective October 1, 13EE, or within five days of the

ement Agressent

|

elfecctiveness of this Stiptlation and Sett

s lcrert, Public Service =zhall file to be elfeci:ve

[N

chever

{v:hi

e

on one 4dav's notice 3 negetive rTider inm the ampunt of 3.13%% to

its electric rates which will be designed tc reduce Public

" Service's elecicic revenues by $29 million annually. Public

for new gas or electric base rates to

Service agrees not to file
be efiective prior to July 1, 1358, provided that Public Service
ey file for authority to plzce into effect an adjustment to the
negative rider to reflect the revenue reguirements impact of any

refund made to the Home Builders Association as the result of the

Svpreme Court's decisicn in ¥orme Buoilders Association w. Public

Util. Comm'n of Coloradc, 720 P.26 552 (Colo. 1986). Although

the perties acree not to oppose a Mome Builders adjustment in

principle, they reserve the right to review and guesticn the
calculations of the adjustment ané its components befere the PUC,
Ir. addition, Public Service may seek relief from this morateriun

in the event it is faced with emergency financial ¢

5

Toumstianteg,

$an
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as determined by the PUC afrer Applicaticn by Public Servige,
Fublic Serwvice will cive 2t lecast thirty <deys' noctice of any =zuch

Aprlicetion &nd the bosgis for it tu the ©CC, Eitsif, Green, T

el., and Belcker, €t &l., who rcrerve the richt to challenge an

espect of the hApplicetion and to urce the continuation of the

merateriwa,  Dering the period when this electric rate reduction
is dn eflect, i.e.. uwntil Public Service Ccomgany's next general

- i v pams W mw o et

rate case, the OIC, Stalf, Green, gt 2l., &nd EBelcher, et zl.,

agreec that they will not seek 2ny rate reductions on the basis of

£.‘i

i

the earnincs of cither the ges or electric Cdepertiment ceaszicdere

de
tn
2
v
3]
w

rate reduction ¢n the hbes serted overearnincs (o5 mezsured

oy

‘Pocket No. 1640) for the coumbined departnents.

RBa Future Reculatory Treatment of FEV-

The £29 million electric rate recuction referred to in

paragraph 2 above reflects, inter alia, the removal from rate

base o©f Public Service's investment in FSV, net af certain
payments from General Ateomic pursuant to the 1379 szettlement, as
reflected on attached Exhibit B; a five-year amortization of {1}

$22 million of "E:i’xn:.-_~ femaining plant balznce and (2} an 511.5

w [ &

million deficiency in the expense accfﬁéﬁ, as of October 1, 18586,
for decommissioning FSV, all as shown on Exhibit E; and the
removal gf FSV's operating expenses from cost cf service. Public
Service agree:s that in any future rate proceeding before the PUC,

it will dsclude po capital investment, opergting evpenses {(as
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determined baszed on principles used in I & § 1640), or dececr—mie-
gioning expenses relating to FEV in ite PUC cost of service or
ptherwise reilect such investment andé expenses Iin 14s FUC rates,
except that the emortizations referred to 1n the previocus cen-
tence may continue Ior five veers. By the end of the’five—y&ax
period Public Scrvice acrees tc have teken appropriate steps to
remeve the effect of these amortizations frosm its retes. Froo
the expirztion of the Iive~year amortizaticn period, no FEV

investment ©r operating expenses, amortizstion of $z:I millicn

¥
'
e

i}

plont balance or emortization ©7 $11.5 pilliecn deremmiszicnin

»

deficiency, wiil be includecd in Public Serwvice's FUC rates., It
is further agreed that the peyments from Gererzl-Atcmic reflected

on Xxhibit B will no longer be considered as a credit to invest-

ment in determining ‘Public Service's PUC rares.

4. Power Produced by FSV

From and after Octcber 1, 1886, electric power and
energy prpduced by FSV may be disposed of by Public Service as it
determines in its sole discretion, including the delivery of such
power and energy into its system for ultimate delivery to its
customers. Any such power and energy delivered into Public
Service's system shall be treated as having been purchased at the
rate of 48 mills per kilowatt hour, subject to géjustment as set
forth belovw, and ghe monthly amounts reflecting such purchases
chall be Qonziﬁereé, without any exception whatever, &8s a reason-
able anéd necessary purchase for purpeoses of administratien of

Puoblic Service's ECA provision, O any SUCCESSDI COSt IECOVerY
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mechanism, provided that the parties reserve the right to review

—

ancd chzllence before the PUC the &ﬁ%umtﬁ cf power and energy
delivered into Public Service's system from FEVL. In any monih in
which F5V uscs more power than 1t generates {negative net gen-
eration), the ECA will be credited with the cost of such ernergy
supplied by Public Service at Public Service's TT rate, or
siccessor rate., "1a the event that €he ECA provision should no
lcngérvﬁe Sp;gicabld, Pmbiic'Sefﬁica will be permitted toc apsly
for recovery in itﬁ’ratez, in full zndé on a timely basis, all
arounts reflecting its purchacses from FSV. The parties shall nos
chyect to any such applicaﬁi@n except on grounds stated abov

relating to amounts delivered inte Public Service's systen.

The 4B-mill rate referred td nab&ve shall consis% of two

cecmponents -- & 3§mmill component which shall remain fixed andé &
l16-mill ceomponent which shall be subject to adjustment each
March ] based upon the fuel and operating and maintenance ex-
penses incurred by Public Service in connection with its Pawnee
Unit No. 1 Generzting Station during the previous calendar year,

These expenses shall be sdjusted by the ratio of the Bituminous

. Coal Producer ¥Price Index for the current January to the Index

fcr the prior January. Neither of these adjustments shall ever

result in this component being less than 16 mills per kilowatt
hour. The rate for power produced by FSV shall never be modiflied
encept as set forth in this paragraph. Pursuant to this Stipu-

lation and Settlement Agreement, Public Service 1s permitted to

v
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buy kacr from TSV no more than Z2.88 billion Kwh per year, czl-
celatew at 330 MW operating at 100i capacity factor.

5. Tay Matrer

0

The partiec recognize that there iz currently a dispute
betueen Public Zervice and the Internal Revenue Service concern~

ing, dinter aliz, the tax treatrment of certsin of the pavient

received by Puklic Service from Generzl Atomic in connecticn with
the settlerentts mentioned above. The parties expressly acree

that nothing contained in this Stipuletion and Settlement Acree~

rmert is dntence? to preclucde any perty freom asseriing any posi-

g

tion it may wish to tazke ceosncernine the ratemakang trestrent o

be given any pavments which may ultimately ke made by Peblic

Service te the Internal Revenuve Service. i1t is _agreed thas

Public Service will neot seek to increese its rates with an

effective date prier to July 1, 1988 as & result of any such
payments which it may mzke, provided that Public Service shall be
permitted toc seek rate coverage after July 1, 1988 for such
payments despite the fact that they may have been made prior to
July 1, 1988 or may be outside of a test period used for
ratemaking purposes. It is the intent of the foregoing pro?ﬁso
that Public Service shall not be precluded from seeking appropri-
aée ratemaking trestment for any payments to thé IRS simply as a

result of the time when those payments were made,
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(T L Attornevs Fees

g Within thirty days of the eflectivenecss of this Stizu-
latior and Settlement Agreement, Public Service will reizburse
ccunsel for Green, et al., and Belcher, et 1., ior the atteorneys
fees incurred in connection with F35V proceedings befiore the PUC
ard the courts. Subject teo audlit, it is understood that these
fees amount to aun aggregate of approximétely $125,000.

7. Effectivencss

This Stipulation and Settlement Agreement shall become
effective upon its execuvrion by all perties subiject, however, to
the timely occurrence of the following events: Within twenty

days of execution, all parties to each proceeding pending before

( .either the Colorado Supreme {ourt or the District Court in and
C}% ‘fmr the City and County of Denver shall file Motions reguesting,
on the basis of this Stipuiafion and Settlement Agreement, remand
to the DPistrict Court (with instructions to remand the case to
the PUC)] or toc the PUC as appropriate, provided that in Case No.
B&6SA9) and Case No. B6CV14637 the remand shall be limited to FSV
issues and shall not include other ECA issues, Once the cases
have been remanded to the PUC, the PUC will within iwenty days
enter orders consistent with -this Stipulaticn and Settlement
Agreement in Application Ho. 32603 rasp&cting‘the FzvIiP and the
replacement power penalty. Within five days cf these PUCT crders
becoming final and no lenger subject to judicial review, the OCC

shall withdraw with prejudice Case No., €527.

=
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It is receygnized that it is the parties' desire to effect
the $29% nmillicn electric rate reouction on October 1, 18B6 or acx
scon thereafter as possible anag that it is unlikely that all the
recuirements ©I the preceding paragreph will have been met by
thet czte. Fublic Service 3111 neveritheless proceoes with the 529
rmillicn annual electiric rate reduction upon execution of this
Stipulation anc Settlement Agreement or Octeber 1, 1986, whichev-
er is later, provided thet if any of the requirerments cof the
prececéing péregraph fe2il to be fulfilled on a timely basis,
FPublic Service shell have the right to f{iie arn epplicaticn {which
olC, Green, et al., Belcher, et &l., anc Stafi:i agree not 1to
opzosel to resciné the negative ricder and to réplace it with an
elegctric ricer cdesigned to recover over a like period the re-

".alized portion of the 3$29 million annual rate reduction placed
inte effect on October 1, 1986 eor thereafter, and all parties
chz1ll be free to reinstate their ap;ealg frem previous PUC
decisions.

8. Term.

This Stipulation and Settlement Agreement will be in
effect from the time it becomes effective &5 get forth in Para-
graph 7 above unti?fzil the obligations of the parties have been

discharged and for so long thereafter as FsV generates power and

energy. -

b

8. Nen-Severability: Pr

vileoe.

The various provisions of this Stipulation and Settle-

4

s Stinulation 2%

b

ment Aoreement are not severable and, unless th


https://replz.ce
https://provic.ed
https://ccc:,;;r.1:.ed

Eppendix 1 to necember “7, 19981, commission Order Ap
" gettlement Agreement,

proviag Supplemental '

: - ecision No. 1-1514 .
t No. S1R-28lE, D s Page 32 of 42 Pages

T

fettlement Agreement becomes effective in accordance with Para-
graph 7, then (i} 3t shall be privileged, and (11} it shall nce
be admassible in evidence or in any way deccribed or discussed in
any proceeding hereafter, The provisicns of this Stapulation and
Settlement Agreement are intended to relate only to the specifiice
matters referred to here.

16. Justness and Reascnableness: Feservaticn.

This 5tipulotion and Settlement Agreement is entered
into upcn the EXpress uncerstanding that it constitutes a negoti-
ated settlement of the specified issues, whick settlement the
purties agree censtitutes a just and reascnable resclution of all
issues, excepwr 235 specifically reserved in ?arag%aph 5, involving

the past, present and future reguliatory treatment of FSV. Except

as otherwise- expressly provided for in this Stipulation and

Settlement Agreement, neither Public Service, 0OCC, Green, et al.,

Belcher, et al., nor the PUC shall be deemed to have apprave&,
accepted, agreed to, or consented to‘any administrative practice,
ratemaking principle or valuation methodology underlying or
supposed to underlie any of the rates, costs of service, refunds
or other matters provided for i#}this Stipulation and Settlement
Agreement.,

The parties recogniza-ﬁhat the treatment pfovﬁded here for
FSV is based on the unigue circumstances ﬁurrcugéiﬁg that facili-
ty and this Stipulaticn and Settlement Agreement is not intended
to establish any precedent concerning the regulatory treatment of

's generation facilitiec.

i

Public Service



* settlement Agreement, . Jket No.

Appendix 1 to pecember 7,

EL I

1931, Commission Order Appre
51A~2818, Declision Ho.

g Supplemeatal

L81-1514
..~Page 33 of 42 Fages

Each of the parties

agrees

that it will teke no act:on

in regulstory or judicial proceedings or ctherwise which would

have the effect, directiy or

indirectly,

cf contravening the

provisions or purposes of thig Stipulation and Settlement Acree-

ment.

Furthernore, each of the parties represents that in any

proceedéing in which this Stipulaticon cnd Settlement Agreement or

its subject matter nmoy be raised by any cther

all reascrneble -steps to

party, it will takxe

cupport the continued effectiveness of

this Stipulztion and Settlement Agreement.
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LXHIBIT A

Public Service Company of Ceolcorado proposes to refund to its
electric custcmer $73,000,000 in two equal refund amounts of
36.5 millicn deollars. In mid December 1586 {or asx so00n  as
possible thereafter) and in December 1987, refunds to current
custeomers will be posted to their accounts, and claim forms for
refunds to fermer customers will be mailed, The refund will bhbe
made, essentially, in accordance with the Commission's Policy
Statement Regarding Refunds to Gas Customers.

The dcllars avasilable for refund will be divided by the PUC
Jurisdictional revenue collected during the revenue months cof
November 12B4, through Seprember 1586, to arrive at a percentage
refund increment. Custcmer refunds will be calculated by aprlying
the percentace refund increment to the amount bkilled each custem-
er during the refund periocd. The revenue months of Noverker
1584, throucgh Serpiember 1286, which will be used to calculate the
1886 and 1987 reanﬂ, is the period the Fert 5t. Vrain Incentive
Plan was effective sublject teo judicial review.

Customers who had usage during the refund period at their curren:
address will receive a credit on their bill. Customers who have
left the system, or have begun service at a new address and had
uUsage at their previous address during the refund period, will be
issued claim forms. Refund checks will be issued to those
customers who return thelr claim form. Inactive eligible custom-
ers who have outstanding balances owed Public Service Company
will have their refund checks applied toward any balance owed the
Company.

The Cormission's Policy on Refunds does not specifically address
the issue of a minimum refund. Because of the cost of processing
the refund to customers who have closed their account and either
left the system oOr receive service at a new address, al)l refunds
te those customers whose refund check would amount to less than
$1.00 will be excluded. .
Customers who have left the system will haVQ three months from
the date stated on the claim forms to return thelr claim form.
This will allow Public Service Company to refund to customers the
entire amcunt due them on an expedited basis, Allcowing more than
three months to return the claﬁm frrms creates certain pvocegsiﬂg
problems. Spea*al bookkeeping and bank accounts, opened specgifi-
cal‘y for the refund, must remain open until the rmfuﬁd process-
ing is complete. Th cugh previous gas refunding experience,
these accounts become idle for the majority of the time when a
longer claim pericd is used. 1In addition, allowing three month
to return claim forms wl?l allow enough time to complete th
refund and determine the amount of over or under refunding

1%

3

-
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Any difference between the proposed refund amount of 3605 millicn
dolliars for the 1%86 refund and the amount actually refunded o
customers will be credited to the 1987 refund amount. Any
gifference between the artual refund &amount for the 1987 refund
and the amsunt actually refunded to customers will be credited to
the Company's Tlectric Ceost Adjustment {ECA) and passed through
the rates.

One cery ©f a report showing the names, addresses and amounts of
refunds due all persons to whoem the 1888 refund cannot be made
will be held by Public Service Company and be availlable | for
inspection unti]l the completion of the 1987 refund, at which time
it will be disposed ¢f. Cne copy of a report showing the sare
ccncerning the 108; refunds which cannst be made will be held 7 by
Publiec Service mpany and be avallable for inspecrtion for one
yvear felleowing nhe‘cmmpletian of the 1987 refund, when it will ke
disposed cof. ' :

Returned claim forms from the two refunds will be held for one
year following the completion of the 1986 and 19287 refund respec-
tively, when the claim forms will be disposecd cf.

Qut-of-pocket expenses incurred in precessing the refund will be
ppl;a acainst the refund. Specifically these out-cfi-pocket
rense items are: "material outside', which includes specially

-ordered custemer inserts, special-order computer c¢laim forms, and

gpecial-order refund claim form return envelcpes; "postapge and
freicght", which includes stamps for claim form envelcpes and for
refund checks issued; and "other services, outside™, which
includes assistance from ocutside wvendors for inserting and from
temporary help for updating refund files for issuance of  checks.
These are the sane “"out-of-pocket costs® the Commission allowed
when it granted Public Service Company's last gas refund in
Decizion He¢.C86 Slg. -
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EXHIEIT B

ARORTICATION OF FT ST VURAIN THNVESTAERT AKD DCCONMIGSIONING DEFICICNTY

e A o e T T wem e e e e e o W e S W b Wy U e . Y WA g v T b taen e g o bk o e e WO TR e B W W W ML e e A s . e, i e

. TOTAL FUC
INVESTRONT FT 61 VEAIN  JUEISDICTIONAL
y RalE BASE 233,402,166 220,704,024
-
3 LESS: 7 L L )
4 GENERAL ATURIC rasnzulc BEL, 973,110 £4,132,522
S NUCLEAR EUEL T UBILODDL,EAL T FELE13,307
> paLancE - | SE, 958,754
g 2o/E0 OF SétsuﬁE 21,965, 043
§$ FIVE YEAKR AmoRTz:g?IDn ) 14,257,045
DECONNISSIONING \
1“;aggggggzgg_;ﬁpnugH_safTLNEER 30, ‘1984 11,500,000
(‘ 13 FIVE YEAR ANDRTIZATION $2,300,000
14ﬁ?§§&L AMORTIZATIONS $4,697,049

- L e e e

— . e e e . S bt
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

® & W

IN THE MATTER OF THE APPLICATION )
OF PUBLIC SERVICE COMPANY OF }
COLORADO FOR AUTHORIZATION OF THE )
REPOWERING OF FORT ST. VRAIN, FOR 3
ISSUANCE OF SUCH CERTIFICATES OF )
PUBLIC CONVENIENCE AND NECESSTIY )
AS MAY BE NECESSARY TO ACCOMPLISH )
THE ABQVE PURP{OSE, FOR MODIFICATION ) DCCKET NO. 91A-Z81E
OF SUCH COMMISSION DECISIONS AS )
MAY BE NECESSARY TO ACCOMPLISH THE )}
ABOVE PURPOSES, FOR AUTHORIZATION }
QF A RATE METHODOLOGY ASSOCIATED )
WITH THE REPOWERING, FOR GRANTING )
OF THE RELIEF SOUGHT ON AN }
ACCELERATED BASIS, AND FOR SUCH )
OTHER RELIEF AS MAY BE NECESSARY )
QR APPROPRIATE TO ACCOMPLISH THE )
ABQOVE PURPOSES. )

COMMISSION ORDER DENYING MOTION TO DISMISS
AND SETTING PROCEDURAL SCHEDULE

Mailing date: July 12, 1991
Adopted date: July 10, 1991

e b M e o v we e = e

BY_THE COMMISSION;

This matter came on for consideration at a Prehearing Conference held on
Tuesday July 2, 1991 at 9 a.m. The Commission heard argument of counsel
concerning the Motion to Dismiss filed by Intervenors Beicher, Green, Starling, and
the Concerned Citizens Congress of Northeast Denver; and recessed to allow the parties
to confer an a proposed procedural schedule. The Commission makes the following

rulings.

APPENDIX B
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Regarding the motion to dismiss, the Commission adopts the standard of review
for motions to dismiss filed pursuant to Rule 61(d) of the Commission‘s Rules of
Practice and Procedure, 4 Code of Colormde Regulations 723-1, which apply o
motons to dismiss filed in the court system. The United States Supreme Court's

classic statement of the standard of review on a motion to dismiss is:

In appraising the sufficiency of the complzint we follow,
of course, the accepted rule that a2 complaint should not be
dismissed for failure to state a claim unless it appears
beyond doubt that the plaintiff can prove no set of facts in
support of his claim which would entitle him to relief.

Conley v, Gibson, 355 1.8, 41, 45-46 (1957).

In its Motion to Dismiss, Intervenors seek to dismiss the Appiication because
the Appiication allegedly: (1) breaches the September 24, 1986 Forr St. Vran
Stipulation and Settlement Agreement; (2) seeks an unconstitutional impairment of the
obligation of contracts; and (3) would result in rates and regulatory treatment which 1s
neither just nor reasonable. Intervenors' allegations in its Motion to Dismiss raise
disputed issues of fact. Upon review of a motion to dismiss of a Commission
application, as upon review of a motion to dismiss a complaint, the facts alleged in the
application, and reasonable inferenices from those facts, are presumed to be true. Seg
Hishon v, Xing & Spalding, 467 U. S. 69, 73 (1984) (TAt this stage in the litigation,
we must accept petitioner's allegations as true.”). For example, we must accept as true
Public Service's allegations of "changed circumstances” since the 1986 apreement,
leading to "significant, widespread benefits of early. dismantlement®, which would
mean that it would be in the "public interest” for the Commission to approve this
Apptication. See Application at 16, § 24. At this stage of the litigation, the

Commission cannot state that it is clear that no relief could be granted 10 Public Service

5oL
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under any set of facts that could be proved consistent with the allegations in the

Application.

Further, the Commission agrees with Public Service's argument that the PUC
has the legal power to change or modify the 1986 Fort St. Vrain settiement, if the
company demonstrates facts establishing “changed circumstances”™ and that a
modification of the 1986 Settlement would be in the public interest. "If the facts exist
to indicate an adverse change in circumstances such that prior agreements offend the
public welfare, the PUC must pursue its lawful mandate. After providing parties with
an opportunity to be heard, it may then rescind, alter or amend its prior orders or
decisions.” Public Service Response to_Motion to Dismiss at 5, citing, Zelinger v,
Public Service Co., 435 P.2d 412, 416 (Colo. 1967) ("a general grant of power to
regulate rates authorizes a commission to regulate or modify rates fixed by contract™)

(quoting 73 C.1.S, Public Utilities § 41 at 1085); Consolidated Freightways Corp. v,

PUC, 406 P.2d 83, 87 (Colo. 1965) (PUC cannot change, alter, amend or strike an

order previously in effect without a hearing when requested); Municipal Authority of

Township of Blythe v, Pennsylvaniag PUC, 185 A.2d 628, 631 (Pa. Super. Cr. 1962)

("Public Utilities Commission has jurisdiction over the price charged for utility service
regardless of whether that price has been estabii‘xha_ci by a deed, a contract, ordinance,
or otherwise"); Colorado Revised Statutes § 40-6-112 (1) (1984 Rep. Vol.17) (*The
commission, at any time upon notice to the public uiility affected, and after opportunity
to be heard as provided in the case of complaints, may rescind, alter, or amend any
decision made by it."). While the Company may have a difficult burden in proving
facts showing "changed circumstances” such that the Commission would conclude that
modifying the 1986 Settlement was in the “public interest”, at this stage in the
litigation, the company should be allowed to proceed with this Application.

Accordingly, the motion to dismiss is denied.
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At the preheaning conference,

concerming a procedural schedule,

Page 40 of 42 Pages . 7.

the parties conferred among themselves

In advance of the Commission regular Open

Meeting on July 10, 1991, the varties conferred further, and sent correspondence to the

Commission indicating a desire to delay the procedural schedule by_approximatelj; ane

month. The Commission will accept the schedule agreed to by the parties:

September 13, 1991

November 7, 1991

December 6, 1991

December 12, 1991

February 21, 1992

March 19, 1992

April 6 through 9, 1992

EFORE THE COMMIS

ERS THAT:

Public Service Supplementz! Direct
Testdmony due.

Scheduling Conference before the en
ban¢ Commission, 9:30 a.m.

Intervenor Answer Testimony due,

Schééuiiﬁg Conference before the en
banc Commission, 9:30 a.m.

Reply Testimony by Public Service due.

Final Prehearing Conference, 9:30 a.m.
before the ep banc Commission.
Colo.R.Civ.P. 16€a) Supplemental
Disclosure Certificates due one week in
advance, March 12, 1992.

-~ Hearings before the en banc Commission

on the Application.

1. The Motion to Dismiss, filed on June 21, 1991, by Intervenors Belcher,

Green, Starling, and the Concerned Citizens Congress of Northeast Denver, is herehy

denicd,

2. This Application shall proceed with discovery as usual, except that responses

to discovery requests shall be due in 21 days, rather than the normal 30 days.
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3. On or before September 13, 1991, Applicant the Public Service Company of

Colorado shall file its supplemental direct testimony.

4. On November 7, 1991, the Commission, sitting en banc, will conduct a
Scheduling Conference, at the following place and time:
Time; Thursday November 7, 1991, 9:30 a.m.

Plage: Logan Tower
1580 Logan Street, Office Level 2
Hearing Room "A”
Denver, CO 80203.
5. On or before December 6, 1991, Intervenors shall file their Answer

Testimony.

6. On December 12, 1991, the Commission, sitting ep bang, will conduct a

Scheduling Conference, at the following place and time:

Time: Thursday December 12, 1991, 9:30 a.m.
Place; Logan Tower

1580 Logan Street, Office Level 2
Hearning Room "A*
Denver, CQO 80203,

7. On or before February 21, 1992, the Public Service Company of Colorado
shall file its Reply Testimony.

8. On or before March 12, 1992, the parties shall file Supplemental Disclosure

Statements, conforming te Colo.R.Civ.P. 16(a).

9. On March 19, 1992, the Commission, sitting en banc, will conduct a Final
Prehearing Conference, at the following place and time:

Time; Thursday March 19, 1992, 9:30 a.m,
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Flace: Logan Tower
1580 Logan Street, Office Level 2
Hearing Room "A"
Denver, CO 80203,
10, Dunng the week commencing April 6, 1992, the Commission, sitting en
bang, will conduct 4 days of hearing on this Application, commencing each day at 9:30
a.m. (The Commission will reserve Friday April 10, 1992 for a possible fifth day of

hearing, if necessary.} The hearing will be held at the following time and place:

Times Monday - Thursday, April 6 through 9, 1992, 9:30 a.m.
Place; Logan Tower

1580 Logan Street, Office Level 2
Hearing Room "A~
Denver, CO 80203.

11. This Order is effective on the date of its release (mailing date),

ADOPTED IN OPEN MEETING ON July 10, 1991.

C{sTaL THE PUBLIC UTILITIES COMMISSION
_ - OF- THE STATE OF COLORADO

ARNOLD H. COCK

CHRISTINE E. M. ALVAREZ

Commissioners

COMMISSIONER GARY L. NAKARADO ABSENT
& BUT CONCURRING IN THE RESULT.

Juzance A. Faxing
Director
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