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(Decision No. C91-898) 

BEFORE THE PUBLIC UTllJTIES COMMISSION 
OF THE STA TE OF COLORADO 

IN THE MATTER OF Tiffi AP PUCATION ) 
OF PUBLIC SERVICE COMPANY OF ) 
COWRADO FOR AlITHORIZATION OF TIIE ) 
REPOWE.RING OF FORT ST. VRA.IN, FOR ) 
ISSUANCE OF SUCH CERTIFICATES OF ) 
PUBUC CONVENIENCE AND N'ECESSITY ) 
AS MAY BE NECESSAR. Y TO ACCOMPLISH ) 
THE ABOVE PURPOSE, FOR MODIFICATION ) DOCKET NO. 91A-281E 
OF SUCH COMMISSION DECISIONS AS ) 
MAY BE NECESSARY TO ACCOMPLISH THE ) 
ABOVE PURPOSES I FOR A tITHORIZA TION ) 
OF A RATE METHODOLOOY ASSOClA TED ) 
WITH THE REPOWERING, FOR GRANTING ) 
OF THE REI JEF SOUGHT ON AN ) 
ACCELERATED BASIS, AND FOR SUCH ) 
OTHER RELIEF AS MAY BE NECESSARY ) 
OR APPROPRIATE TO ACCOMPLISH TIIE ) 
ABOVE PURPOSF.S. ) 

COMMISSION ORDER DENYING MOTION TO DISMISS 
AND SETTINGPROCEDURAL SCHEDULE 

Mailing date: July 12, 1991 
Adopted date: July 10, 1991 

BY THE COMMISSION: 

This matter came on for consideration at a Prehcari.ng Conferen~ held on 

Tuesday July 2, 1991 at 9 a.m. The Commiss.ion heard argument of counsel 

concerning the Motion to Dismiss filed by lntervenors Belcher. Green. Siarling, and 

the Concerned Citizens Congress of Northeast Denver, and recessed to allow the parties 

to confer on a proposed procedural schedule. The Commission makes the following 

rulings. 

https://Prehcari.ng


Regarding the motion to dismiss, the Commission ado;pts the standard of review 

for motions to dismiss filed pursuant to Rule 6t(d) of the~ Comrn.wion's Rules of 

Practice and Procedure, 4 Code of Colorado Regulations, 723-l, which apply to 

motions to dismiss filed in the court syscem. The Unitcdl States Supreme Coun's 

cl.a.we statement of the standard of review on a motion to dismiss is: 

In appraising the sufficiency of the complaint we follow, 
of course, the accepted rule tba.( a complaiof shiould not be 
dismissed for failcre to stale a claim unless it appears 
beyond doubt that the plaintiff can prove no set of facts in 
support of his claim which would entitle him to relief. 

Conley y, Gibson. 355 U.S. 41, 45-46 (1957). 

In its Motion lO Dismus, lnterVenors seek to dismi~, the Application because 

the Application allegedly: (l) breaches the September 14, 1986 Fort St. vraln 

Stipulation and Settlement Agreement; (2) seeks an W\COnsti~utional impairment of the 

obligation of contracts; and (3) would result in rates and regulatory tr~ent which is 

ncither just nor reasonable. ln~e:nors• allegations in its Motion to Disll\iM raise 

disputed issues of fact. Upon review of a motion to dismiss of a Commission 

application, as upon review of a motion to dismiss a complaint, the facts alleged in the 

application, and reasonable inferences from those facts, are presumed to be true. ~ 

Hishon v, Kio& & S,galdin&, 467 U. S. 69, 73 (1984) (.At this stage in the litigation, 

we must accept petitioner's allegations as true.•) . For example, we rnust accept as true 

Public Service's allegations of •changed circumstances• since tile 1986 agreement, 

leading t.o •_significant, widespread benefits of early dismaintlement•, which would 

mean that it would be in the ·public interest• for the Connmission to approve this 

Application. ~ Atwlicadon at 16, t 24. At th.is stat~e of the litigation, the 

Commission cannot slate that it is clear that no relief could be granted to Public ~rvice 



under any set of facts that could be proved coosisteot with the alleptions in the 

Applicalion. 

Further, the Comroi..uion agrees with Public Service's, argument that the PUC 

bas the legal power 10 change or modify the 1986 Fon St. Vrain scttl~t, if the 

company demoastrab:s fac<s esablishing •changed circumstances• and th.at a 

modifu:atioa of the 1986 Settlement would be in the public, in1:eresL •If the facts exist 

to indic:aiC an advcne change in eircumstances ~h that priur aa;reeme.ots offend the 

public welfare, the PUC must punue its lawful roandare After providing parties with 

an opportunity to be heard, it may then rescind, alter or amend its prio1 orders or 

d.t.cisions... • Public Service .Rc;moose to Motion to PisroiM :at s, QW, 'aJinact v, 

P}Jblic Service CQ., 435 P.2d 412, 416 (Colo. 1967) (•a ee:.oeral grant of power to 

regula.tc ra.tes authorizes a cornmiwoo to regulate or modify rates fixed by contract•) 

(quoting 73 CJ.S. Public Utiliries I 41 a.t 1085); Consolidated Frei&,btways Con>, \'. 

fllC, 406 P.2d 83. 87 (Colo. 1965) (PUC cannot chan&c, a.lier, amend or strike an 

order previously in effect without a ht.arin& wbal requested); Municim,l Authori~ of 

Township of Blythe Y, Pennsylvania PUC. 185 A.2d 628, 631 (Pa. Super. Ct. 1962) 

(9Public Utilities Olrnrnissioo bas jwudictioo over the price db.argcd for utility servi~ 

rcgan1Ias of whether that price has been esaablisbed by a deo~, a con~t, ordinance, 

or otherwise·) ; Colorado Revised Statutes § 40-6-112 (1) (1984 Rep. Vol.17) C-Tht 

commission, at any time upon notice to the public uaility affecued, and aft.er opportunity 

to be heard a.s provided in the case of complaints, may miclod, alter, or amend any 

decision made by it.•). While the Company may have a difficult burden in proving 

facts showing •chaoacd ci.n::urostanccs• such that the Commissii.on would conclude chat 

modifying the 1986 Settlement was in the •public interest.• 1 at this stage in the 

litigation, the company should be allowed ro proceed with this Applicatipn. 

Accordingly, the motion to dismiss is denied. 
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At the pre.hearing conference, the parties conferred among themselves 

concerning a procedural schedllle. In advance of the Commission regular Open 

Meeting on July 10, 1991, the parties C()nferred further, and sent correspondence to the 

Commission indicating a desire to delay the procedural schedule by approximately one 

month. The Commwion will a.ccq>t the schedule agreed to by the parties: 

Sept.ember 13, 1991 Public Service Supplemental Direct 
Testimony due. 

Novembct 7, 1991 Scheduling Conference before the '11 
WIDk Commis.iion, 9:30 a.m. 

December 6, 1991 lntcrVenor Answer Testimony due. 

December 12, 1991 Scheduling Conference before the ~ 
~Commission, 9:30 a...m. 

Fcbnwy 21. 1992 Reply Testimony by Public Service due. 

March 19, 1992 Final Preheari.ng Conference, 9:30 a.m. 
'°before the ~ Comrniss.ion. 

Colo. R, Civ .P. 16(a) Supplement.al 
Disclosure Ce.rti.ficaJes dut one week in 
advance, March 11, 1992. 

April 6 through 9. 19'12 Hearin&s before them ~Com.mission 
on the Application. 

IffEREFORE TIIE COMMISSION ORDERS THAT; 

1. The Motion to Dismiss, filed on June 21, 1~1, by Intervenors Belcher, 

Green, Starling, and the Concerned Citizens Congress of Northeast Denver, is hereby 

denied. 

2. This Application ihall proceed with discovery as usual, except that ~nses 

to discovery requests shall be due in 21 days, rather than the normal 30 days. 



3. On or before September 13, 1991, Applicant the Public Service Company of 

Colorado shall file its supplemental direct testimony. 

4. On November 7, 1991, the Commission, sitting m ~ , will conduct a 

Scheduling Conference, at the following place and time: 

Thursday November 7, 1991, 9:30 a.m. 

Logan Tower 
1580 Logan Street, Office Level 2 
Hearing Room •A• 
Denver, CO 80203. 

5. On or before .December 6. 1991, lntervenors shall file their Answer 

Testimony. 

6. On December 12, 1991, the Commission, s.itting en~. will conduct a 

Scheduling Conference, at the following place and time: 

Thursday December 12, 1991, 9:30 a.m. 

Logan Tower 
1580 Logan Street, Office Level 2 
Hearing Room •A• 
Denver1 CO 80203. 

7. On or before February 21 , 1992, the Public Service Company of Colorado 

shall file its Reply Testimony. 

8. On or before March 12, 1992, the parties shall file Supplemental Disclosure 

Statements, conforming to Colo.R.Civ.P. 16(a). 

9. On March 19, 1992, the Commission, sitting ·'° ~. will conduct a Final 

Prchearing Conference, at the following place and time: 

Thursday March 19, 1992, 9:30 a.m. 



Place; Lo&anTower 
1580 Logan Street, Office Levd 2 
ffearullRoom•A• 
Denver, CO 80203. 

10. During I.be week commencin1 April 6, 1992, tnie Commission, sitti.n& m 

~, will conduct 4 days of bearin1 on this Applic:ation, com1mencing each day at 9:30 

a.m. (The Commission will raerve Friday April 10, 1992 Jfor a possible fifth day of 

hearing. if nttl!ssary.) The heariJlg will be held at the followilng lime and place: 

Monday - Thursday, April 6 lhrouah 9, 1992, 9:30 a.m. 

Place; Logan Tower 
1580 Logan Street, Office Lcvd 2 
Hearing ltoom •A• 
Denver, CO 80203. 

11. This Order is effective on die date of its release (nrwlin& date). 

ADOPTED IN OPEN MEETING ON J111ly 10, 1991. 

THE PUBLIC mnnms COMMISSION 
OF THE STATE OF COLORADO 

Connmiwonus 

COMMISSIONER GARY L. NAXARADO 
ABSENT, BlIT CONCUJlRINO. 


