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BEFORE THE
STATE RAILROAD COMMISSION
OF COLORADO.

CASE NO. 64.

L. A. Ewing and R, M. Davis,
Petitioners,
-V -
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The Denver, Boulder & Western
Railroad Compeny,

Defendant.
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INADEQUATE FACILITIES.

Submitted April 20th, 1914. Decided April 30th, 1914,

STATEMENT OF CASE.

On March 13th, 1914, the petitioners filed their petition here-
in, in which, among other things, it is alleged:

That petifioners are lessees and are now operating the White
Raven group of mines under lease and cont;aot to purchase said group
of mines, and have been such since the 14th day of February, A. De
1913, the said group of mines being located at Puzzler, Boulder
County, Colorado, five-eighths of & mile from Puzzler Stetion, on
the line of The Denver, Boulder & Western Railroad Company between

@ :oulder and Wara, Colorado, in seid Bouwlder Countye
' That the defendant above named is a common earrier engaged

'T in the transportation of passengers and property by railroad between

'-aar and Hhr&, in Bonlﬁer cuunty, Sﬁate of calarado and as & com-

“juarrior 18 subject %o tho act ragnlating common oarr&ara. s

%hat the defenﬂant has failaﬁ since tho 30th day of Havomhtw

ff 2;M4J,A nh‘lﬁlﬁ to tranaport to Bonl&cr a aertain earload af ore loa&aa .
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by petitioners and standing on the sidetrack of defendant at Puzzleg |
Station. N S -

That the defendant has failed to furnish them empty cars fcr '
the purpose of loading ore at Puzzler Station. :’

That since on, to-wit, the 20th day of Eovamber 1915 ani ;i
during the period that defendant has failed to operata,ita'said
railroad from Sunset Station to Puzzler Stetion, said defendant has
operated its line of road from Boulder to said bunset Station, and
from Sunset Station to Eldorae, an other and different braneh line
of its said line, 2nd has thereby discriminated ageinst petltloners.

That for about eight years 1t has been the pradtiee of dew
fendant to discontinue service on the Ward branch of its line, which .
is beyond Puzzler Station, for long periods of time during the winﬁ‘
ter months. |

That the transportation of oie from gaid White Raven group
of mines over said railroé& line is the best method of transporting
gaid ore tb market. ‘ o

Petitioners pray that defendant my be required to answer the-y
sald charges, and that an order be mede cormanding the defendant to
cease and desist from sald violation of the act to regulate commcn 'f
carriers, and for such further order as the Commission may deem rea-
soneble; and that an order be issued requiring said defenﬁén@ féjéb-'
erate said railrosd with reasonable serviece throughout thejentire,v
year. | |

On April 2nd, 1914, the defendant filed its answer thereto,
in which, among other»things, it is alleged: | ,

It admits that since November 30th, 1913, it hes been;ﬁnablef
to operate its line of railrosd from Ward, Colorado,“to]SunSef, Golb—”
rado, on account of snow blockades which have existed from timé to%’
time, and still exist. That‘it has put forth every effort td ciear,
the snow from its line of roaa, but on account of high winda;,and |
continued snowfell, it hes been unabdble by any exertioh to open said’
line; that this is the only reason why said line has not been oper~
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ated. ,
 Defendant admits that it has been able to operate its line

from Boulder to Eldora for portiona of the time, but’aenies thét in
doing so it has had any intention of discriminating against petition-
ers, or any of the parties on its line between Sunset and Ward. |

Defendant alleges that wherever it has'abandonei‘its‘aervice_;"
during the winter time, it has been due either to its inability to
keep its 1ine open on account of snows and other Weather‘conditiona,
or due to the fact that théra was no business on said line to be
carried. |

Answering the complaint of petitioners generally, this de-
fendant says that from December 1lst to December 5th, 1915, there
wag & great and unprecedented snow storm prevailing in fhé mount-
eins along its line from Sunset to Ward; that there was & fall of
more than seven feet of snow along said line at that time and dur-
ing the winter a fall of more than eleven feet; that on or about |
Decémber 9th, the line of defendant between Boulder and Eldora was
opened and also the line from Sunset to Ward, on or about December
13th; that daily service was resumed by defendant on its line from
Sunset to Eldora and maintained from December 9th to December 31lst;
at which time winds of such velocity prevailed that the tracks were
blockeded with drifted snow from a p01nt nine miles wast of Boulder
to Eldora and Werd; that defendant’s train was stalled in the drift-
ed snow during said period at a point about fifteen miles west of
Boulder and the winds were of such a character as to’prevent thé men‘:~
from working, so that said train was not relessed until gbout Janu~
ary lst, 1914, on which date it required the entire force Qf‘the;de;1 
fendant two days to remove the train baek to Sunsat;'that oh January
2nd, 1914‘ two miles of slides from three to fifteen feet deeﬁ'were

removed from the tracks of defendant u.tween mile posts 9 and 13 ana,,

the train of December Slst 1913, brought into Boulaer, that high
- winds continued daily throughout the entire month of January, pre=- .

venting men from working on the drifts a great portion of the'time;_mﬁ°
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causing an intermittent service'éver‘the line from Sunset to El-
dora; that the tracks of defendant were completely buried with
hard, drifted snow from one to twenty feet in depth for a distance
from one to 500 feet; early in'January;‘1914, the line'of’defenaant
was cleared fréom Glacier Lake to Eidora, tﬁenty-three miles west of

Boulder, but an effort to clear the line beyond that point résulﬁed
in breaking defendant's snow plow, causing a large expenditure fbr,f
labor without attaining any results the snow belng too aaep and
the drlfts too hard to Temove with any facilities possessed by the
defendant; that on or about January 15th, the defendant secured &
rotary/ggg: from The Colorado & Southern Reilway Company and there-
by cleared itsyline betwesen Glacier Lake and Eldora, and at this
time it attempted to use said plow in clearing its line from Sunset
R to Ward, but on account of the conditions on the line between said
. points and the depth of the cuts and the drifted condition of the
snow on the tracks, it was unable to operate said snowplow for tha
burpose of clearing such line; that during the latter part of Janu-
- ary, 1914, high winds preveiled in the mountains, filling,up all of
’the cuts on the Ward line with hard snow and ice; that duringythe
‘éafly,part of‘February, an additional snowfall of fourteen inches
oceurred, aecompaniea by high winds, again filling up a8ll of the
~ cuts; that wind continued almost daily during the first half of Feb-
ruary; making 1t impossible to worﬁ in opening up any blcckaded‘por+’
tion of defendant's line; that the same condition eont:inuea during
the first week ianarch, when the snow was again drifted to a depth
of eight feet in the euts; making it difficult, if not impoééible,
- to do anything at said time. |
| It further alleges thaf the entire earnings of defendant's
L '1iné of railroad are not sufficient to pay defendanﬁ‘sloparating

- expenses; thet said earnings during the seven months ending Jenu- .
R ary 3lst, 1914, were %9,1&1.36 less than actual expenses during the
’\aama reriod and that said earnings during the fisoal year ending 

June 30th, 1913, were $6,000.44 less than actual operating expenses
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during said year; thet the entire 1ine of defendant is being operat- B |
ed at & loss and was so opersted during the past two years.
Defendant asks that the petltlon herein be dismissed.
Appearances: Henry O. Andrew, Boulder, Colorado,‘attorney
for petitioners. | o
- Theodore M. Stuart, Denver,  Colorado, attorney,fd: the de=

fondant.

OPINION
anti

FINDINGS OF FACT.

It appears from the evidence submitted hereinithat defendant -
owns & line of narrow gauge railroad extending from'Bbulder,,Golo~ |
rado, to Sunset, Colorado, & distance of 13,3 miles; that from Sun~.
set there are two branches extending westwardly,'one to Eldora, &
distence of 20.1 miles from Sﬁnsat; the other to Ward, a distance of
}12.8 miles from Sunset. That the entiré railroad extends westWarﬁ1y7 
from Boulder through deep canone, and with heavy~gradea to the‘Junc-i
tion at Sunset, from whence the different branches continue weStwardQ }
iy up steep mountain grades, reaching an altitude of 9,450ffeet;atf i
Werd, and 8,730 feet at Hldora. | -

That the seid railroad is essentially 8 mountaln rallroad
traversing high eltitudes where heavy snowe fall during a great part
of the year and where & great deal of care and expense 1sfraqu1red in
the operation of seid lines. | |

That petitioners own and operate 2 mine at ?uzzler, a statidn
on sald line of railroad‘a’distance of 8. 6Vmiles from'Sunéet. | |

Defendant does not deny its duty to operate its line of rail—_
road between Boulder and Werd, but pleads its inabllity to do 8o on ; 7
account of weather conditions. |

It furtherfappears from the evidence, and is uncdntradictedgj"
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by petitioners herein, that the whole line of saidfrailroad is ope
erated at a losa, not including interest on bonded indebtedness and
taxes. |
- That said railroad has been iﬁ bankruptey two times, ,

That it has been the practice in the swmer time to operate
a daily train between Boulder, and Eldora and Ward, but thatiin thé  
winter time, only & weekly train has been operated to Ward. N

That sbout September Sth of last year the daily service was
discontinued to Ward, and a Weekly schedule ﬁas filed,

It appears that there is no intention of the part of aefend-_ "
ant to abandon any part of its line. ; |

It also appegrs that the total actual loss in bperating 0X
penses alone, and not including taxes and interest, for the fiscal
year ending June 30th, 1913, was $6,000.44.

That the total loss in operating expenses for the seven months
since June 30th, 1913, was $9,1&1,56. |

It does not appsar that there has been any extravaganee;in ﬁhe
management or operation of defendant company's 1in§ of‘railroad; i%i‘f
appearing that only %10, 000.00 was expendéd for office expenses per7'“‘
- year, including the salaries of officers, office supplies legal ex-i'
penses, rent stationery, and printing. |

| It also appears from the evidence (Page 147, transcript of

evidence) that the cokpany has been losing money for sixteen years;
that it has never made any nmoney for the stockhoiders; that’in five
years the company has only paid 4%% oh its income mortgage bond, or |
nine-tenthas of 1%; thet the bondeafindebtedness calls for 5% inter-
eat, | : | i , -

It also appears from the testimony of mr. Hayes, President
of the Denver, Boulder & Western Railroad‘Company;'that betﬁeen Dec-
ember 1st and Decerber 5th, 1913, the average snowfalluin‘thé mount4iﬁ
aing 3long the line of defendant's railroad was seven feet§’ ’

Page 158,’transcript offeiidence;

Mr. Hayes: "December lst to 5th, the average snowfell in the
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mountains #long the line of the railroad was 7 feet. That blookadodmo
8ll lines, The Eldora line was cleared December Sth;'tho‘SunSet-Waré'
line December 13th, Daily service resumed snd maintainea upon~the"E1- o
dore line December 9th to 31lst, when wind of such great velocity pree‘
vailed that the tracks were blockaded;ﬁith drifts and snow'from mile”;
post 9, west of Boulder, to both Eldora and Ward. Tho train of the |
3lst was stalled in the snow fifteen miles west of Boulﬁer on the
Eldora line; the wind was so great the men could not work in it. That
train’oould not be released until January lst, on which day 1t re- ‘
guired our entire forco all day to mo#e the train two miles back to
- Sunset. January 2nd, two miles of slides, from 3 to 18 feet deep
were removed from the track between mile post 9 and 13, and the train :
- 0of December 3lst was brought back to Boulder. High winds continueﬁ
almost daily throughout the entire month of January, Preventing the
men from working on the drifts the greater portlon of the time, thus
causing intermittent service to Eldora and no service to Puzzler or
- Ward, Traoks were agein buried with snow drifts from 1 to 20 feet
in depth for a distance of 100 to over 500 feet 1nflength'early,1n
January, at which time the line was olearod to Glacier Leke, mile
post 23 from Boulder, on the Eldora line., We endeavored to claar
the line from Glacier Lake to Eldora, but the snow was 80 ‘hard we' '
could make no impression upon it with our motive‘power end snow plou.~f
Drifts were too Heep and too hard to remove. At that time and bon’,u
fore that, we negotiated with tha Colorado & Southern Reilway company
for the rental of their rotary snow plow, which wes in use on the ‘
South Park division of that company's line., It was released and
brought to us at Boulder from Lesdville and doliverea to us January
lﬁth. With three engines and the rotary snow. plow, in thlrty houra
time we succeeded in clearing 2 line between Hill statlon and Eléora,
spproximately 10 mlles.

It is conténded by petitioﬁera thet it is immeterial what‘fheo,;
expenses or losses of defendant railroad are, oY whether or not aeu:’  

fendant is operating at a profiﬁ?
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‘We cannot agree with petitioneré in this;matter on this
point. | |

In the case of the Bréckenridge Chamber of Commerce, va&. The
Colorade & Southern Railway Compeny, heretofore decided by this Com=
mission, and in which it was disputed whether or not the daféndant‘
was earning any net profit, the Commission ordered the,operation'df
the road. However, all testimony showed that the branch ordered t¢'
be operated was only a part of the whole system, which system/was
paying regular and reasonable dividends on its stock. |

It is contended by petitioners thet in léw the defendant is o
required to opetate regardless of the question ofylosa;‘,The Railéj‘
road Commission law of Colorado provides that all orders of the Com~
mission must be reasonable, and in ordering the operation of the de=
fendant company's line, the question of loss on the part of the en-
tire system should certainiy~be considered in regarding the question
ag to what would’be a sufficient service to be‘ordered, aftér'éon—
sidering said loss. | |

It is the opinion of the Commission that while the defendant |
should be required to operate its road, that no unreasonable Serviée
shduld be regquired. | yk o ;

The defendant company while retaining itsfchartér should ren~-
der such service as is within its reasonable power to perform. :

We are of the opinion,‘hOWever, that the present Weeklykserv# ,
ice is sufficient in the winter time from Sunset, Colorado, to Ward, 
Colorado. That defendant should use duefdiligénceeand all reasone :
~able effort within its financial means, and a11~reaédnable poﬁer at

its commend to meintein said weekly train in and out of Ward.f

ORDER.

~IT IS ORDERED, that the defendant, ThefDenyer,fBouldér an&,M ‘
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Western Reilroad Company be, and it is hereby notified and diieetad-V
to, on or before the 2nd day of June, 1914, and durlng 8 period of

two years thereafter, maintain and operate at least one cambination

~passenger and freight train each week from Boulder, to Ward.

BY ORDER OF THE COMMISSION.

Wm«/
/gzo /\/M

COmmissione?#;

Dated at Denver, Colorado, this 30th day of April, 1914.
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