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BEFORE THE PUBLIC UTILITIES COMEISSION
OF THE STATE OF COLORADO

A

IN THE MATTER OF THE APPLICATION )
OF CITY OF LAMAR, & HUNICIPAL )
CORPORATION, FOR A CERTIFICATE OF ;
PURLIC CONVENIENCE &ND MECESSITY.

APPLICATION ¥Q. 5913

e e Em e e o o s W

Sﬁpm 273 1943,

Appearancest Arihur C, Gordon, Esq., Lamar, (olorwudo,

for the City of Lamar;

*lkie Hem, Esq., Lamwar, Colorudo,
for Southeast Coloredo Power
Adssociationg

Thomes J. Murray, 547 Bolton Bank Eldy.,

~ 8t. Louis kissouri, for Rural
Flectrificetion Administration;

E. T. Tengdin, Kenees City Kunsas,
for Inlund Otilities Company.

SIAIEMEXNT

fon

By the Commissicni

On Hay 6, 1942, the City of Lemar, & municipel corporetion,
bereis referred to as "spplicant®, filed with this Commission its appli-
cation for a ca:_'-tific&taiaf pﬁhlic convenience and mecessity to muthorize
it to furnish elestrical current for lighting, heating, aud power purposes
in certaln terrltory in Prowers and Bent Counties, Colorigo, described im
said application.

" On June 6, 1942, the spplicant filed an amendsent to its appli-
cation, by .!hich't.he applicent &pplied :Ear'a certificate to furmnish
electrical current for lighi'.ing, ‘beeting, and power purposes in additional

- territory described therein.
. During .t.ha year 1919, applicant purchased the plant, distribution
gystem, and appwﬁenancea of the privately u\;ined public utility,- waich
| prior thereto, bad begn furnishing electricsl esmergy for lighting, besting
end po.lter purposes, to' the inhabitsnts of sald city,- from the owners
| thereof, und since thet time has coutinuously opersted seid municipelly

| owned system,
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Subsequent thnereto; in Applicztion No. 127&, Decision Ho. 2347,
this Comauission ;uthorized applicent to operete, construst, and extend
its transmissiocn lines and distribution system for the purpese of fur-
nishing electric current for lighting, heating, and power purjposes, to
and within the following towns: Wiley, Harimsn, &nd Granada (incorporeted);
ilcCleve and Bristol (unincorporeted); and the stations of Eigz Bend, way
Velley, Kornman Junctlion, &nd #illwocd; all situate, lying, and beiny cno
the line of the arkansas Valley Branch of The Atchison, Topeke & Sente Fe
Reilway, in Prowers and Bent Counties, Colorado.

In Applicetion 8o. 1494, Decision No. 2946, this Cozmissica
suthorized applicant to construct end extend its line ang electric ligatl
and power service to Hasty, Colorzac.

In Applicetion No. 4188, by Decision No. 10751, this Comuission
suthorized epplicant Lo construct a 22 kv., thres-phsse trunsmission
line froa idillwood, Prowers County, Colorado, to the northiest cormsr
of the incorporated limits of the town of Holly, Prowers County, Coloruag,
&long the County highway or highways, & distence of epproximately six
wiles, and serve the Inlend Utilities Company with elzctric surrent &t
wholesale, as well as to serve inaividuals desiring electric service in
the territory edjacent to the aforementioned trensmission line betuwsen
Millwood end Holly, said transmission line to extend from iilliwood
spproximately two miles east, theace south approximetely three ana oae~half
ailes to Holly.

In tﬁe application in thie proceeding and the auwenduent to the
application, applicent preys thet all of the above cartificaﬁes of public
convenience and necessity herstofore issued to it be consolidutea into
ocne certificate, to-wit, a certfficate of public convenience :tna n:acessity
for the furnishing ana supplying of tne area described in this apglicetion
«s anended with electrical energy for domestie, commercisl, and inaustrial

purposes.,
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The applicant alleged that it is the owmer of tiie only pouer

plant in that azrea capeble of generating sufficient electrical energy Lo sup-
ply stid area with eleciricity for domestic, comuerciel, und industrial
purposes; that the epplicent has served anc is now serving, the sree
described in the abovementioned decisions of this Ccmmission; that to its
best information, belief, and knowladge, there is mo perscn, iirm, or
corporation claiming to be a public utility or holding any certificute of
convenience and mecessity resdy, willing, or able, or desircus ol serving
said area’or any part thersof; thet the granting of the certificete pruyea
for would not be in conflict with the natural developwent of tny other
public utillty holding any certificute ol convenlencs and necessity.

At the hearing, the Southesst Colorcao Power associatica, nerein
referred to as the "association,® filed its petition for interventiion,
wherein it zlleged thet it 1s & cocperactive associlstion, corywnized unaer
Chapter 41, 1935 C. 3. 4., end the Rural Electrical Act of 1936, enected
way 20, 1936, 49 St. &t L., puge 432, 7 U.S5.C.A. 901, etc., krticles of
Incorporation having been filed August 14, 1937, and «sked Liet its
petition be treated as an enswer tc the applicttion herein; thet the appli~
cation for a certilicate of public convenience and necessity be aenied,
except as to such certificate of convenience and necessity as would amowit
to & consolidution of previous certificates granted to tne applicsat enca
under waich the applicant is now readering service in &ccorcaiice with seid
certificates; ana tnut the certificate of necessity to the epplicznt to
construct & line from WcClave to Hesty be denied.

The association alleged that it bes 1500 members in rFrovers,
Bent, Qtero, Crowley, end Pueblo Counties, &nd thet ezch consumer is a
mewber of ssid Associaticn; thut, through the aid of the Rural Electrificetion
Administration, it bad comstructed several hundred wiles of slectric lines,
construction work being started in November, 1937; thut all property of

sald Association is pledged to the United States to secure peyment of
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funds advenced asscciation; that a contrect wus entered iato betveen the
applicant and the Assoclation for the furnishing of electric currcent to

the Associetion by applicent; that the system of the Asscciation was energized
on June 22, 1938, by energy furnished under said contract with thes wpplicant;
thet the Association hes extended i1ts lines until, at the time of the

filing of its petition, it was serving 682 customers who reside from twc

wiles sest of the Kunsas Line in Prosers County to one-helf mile west of ihs
east line of Range 50 in Bent County, Colecrado; that one of its coumsuzers

is the Caddoa Constructors and another is the U, S. Engineer’s Ofiice et
Cecdoa; that the vest majority of the consumers of electric:l energy irom

the Associetion's systew are feruwers; thut the associstion wes subscribers

in the towns of Hasty and Caddoa; that prior to the coumencewent of constructioa
by the Assoclation, the comamunities of Wiley, wclClave, Hertasn, Bristel; =ud
Grensada, and otheru,-wera not adequately served; thet only & comperatively
small portion of the lines of the spplicant weas available for rursl use or is
now available for rural use; that, in the territory mentioned, the apglicent
does not nwve over 100 consumers; thet the lines operated by ag licant urz
inadequate to serve the community for which applicent seeks a certificate:
thut the cost of meking connections with the transmission lines for a fera

is prohibitive; that the territory west of uicClave is not served &t &ll by

the applicunt; that the Associstion is adequately serving the territory
covered by this applicetion; that it does not solicit custouers of ihe appli-
cant, seeking only to serve those who &re not and were not served by applicznt;
that any person &long the line of the Associetion is eligitle to wewbership
ana to recelve slectrical service; thut the applicant his not constructed

the extension for which & certificete of convenience snd necessity was

grinted by this Commission by Decision Mo. 2946 in applicetion Ro. 1494;

that the applicant is unuble to procure material to construct lines to

serve the comwunity described in the applicetion; that the present snd
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future public convenience Jr necessity does nct require addaitionzl con-
struction by the spplicent.

At the coumenceument of the hearing, the applicent objecteu To tue
petition of intervention filed by the Aspociation om the grouna thst the
Association, which is a custower of the applicent, aces not cleinm to
be & public utility, but on the contrary, claims to te & privaete corporatioa
which hss constructed its lines uncer & contrect to obtiin power frow the
applicant., The Asscciation further contended thet 70 or 80 percent of the
peopié in the ccumunities cescribed in the spplicition wre not receiviag
service thnrough the asscciution but cen receive such service if tuey went
to, ana that the territery which applicant cleims to be ready, sble, tna
%illing to serve is territory which the associstion 1s now serving; that
additional service is not needed.

At the beuring, the sttorney for the association stitea tiwt he
could not tell whether the Association is & public utility or not, una
that their wembership is open to anyone who wants to join und beccme
& member.

It elso appeered that applicent has & 23,000 volt tfansaission
line extending to Crowley, to %iley, &nd Wcllave, sna to ilolly; that it
héas no lines west of ucClave nor south of the isrkensas Hiver running west
of Lewar to the Town of New Caddoa; that st Bolly, it sells electric energy
unaer confrect to tne Inlend Utilities Cowpuny, which serves the Town of
Holly; tnat it maintcins ana operates dlstribution linee end serves the
innsbitunts of the towns of Wiley, Bristcl, end Hertmen; thet the Town of
Grunada owns its aistribution system and purchises electric emergy from the
applicant; thet it is serving the communities of Kornumsn sna wey Velley;
that it «1so serves at least four hay mills which are operating in the
territory covered by the application; that under the contract between the
applicant una the Association end its predecessors, the applicent is selling

to the Associztion electricity at approximately 23,000 volts, to serve ihs
Caddoa or Jobn lartin Dam, end supplies the sume voltege for rurel aistri-

bution system of the Association; that its generstor capamcity is 5,000 kw.
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and firw capecity of systew is 3,000 kw. with its largest turbine outv ol
service, the estimcted dewend being 300 kw. for the City ol Lasar, wi.ch
serves 1605 aomestic end commercial customers in Lazer, 1,000 «i. for
Caddod Dem, 1,200 kw. for Grenecs, the Inlena Utilities Cowpany, dnc
comsercial &and incustrial users im uclClave, tiley, Eristol, &Nd fariosn,
and in the rural sreas, tna 460 kw. for the associetion, exclucive of thn2
Codaoe Daw; thut applicent hwe sufficient finences tc enwzble it to consiracy
the facilities necessary to serve the territory aescribed in the cpgiicutiicn
ana the amencuwent thereto.

agplicunt's superintendent testified thet the present wppiication
calls l'o? a description of applicent's territeory by townskip wnd seviions,
rether than by w description of the lines, and the object is to tie ir
with & reesonstle border on each sice of epplicent's existing lires, anc
thet applicant is not extending trensiiission lines into new territory,
but is expreséing its willingness Lo serve the territory for which tns
plant was Gesigned; that is, epparently it now desires 1o seIvVe &an alce
rether tnan &leng its specific lines us constructed; that he aoes nmot uow
of any plan or the applicent to buila a line frow ikicCieve to hesty, wina
thet the applicant dces not intend to build the line unless oraered to o
50 by this Commission; tlet the applicent does not gerve any custowci's
betveen ilartuan ena Holly, clthough souwe years ago tney servecd e& wil. dna
one or two sweall custouwers at aillwood; thet, in adaition, it elso scrved
150 consuuers along its lines; that on the avertge, custowers of wapplicent
ere situated not over one aile from applicent's linss.

On July 11, 1938, applicent filed with this Cowaission its
applicitioa No. 4650, for esuthority to extend ites systam into the foulowiag
territory:

"Beginning at the town of llcCleve ana running thence
to the southwest corner of Township 2% in FRenge 43
vest, in Bent County, Colorwdc; thence along seid
sgction lines two wlles west; thence south two wiles

to the Sante Fe Trail; thence west one and one-helf
wiles elong ssid Senta Fe Trail; thence south one
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wilej theace west two anu one-half wiles; thencs

south two and one-half miles; theace scuth one mise

along the west line of Section 31 in Townsnhlip 23

South, kenge 49 ¥West of the 6th P.al."

The Asscciation's prgdecessor filed its petition is inter-
vention and objections to the granting of thut epplicatior, und prayed
that that application for permission to invade an area alrecdy occupled
and satisfactorily served by said Associetion's predecesscr; be deunied,
and that the Association be allowed to continue to proviae cervice for
toat ares,

The applicetion was set for hearing at various tiues, but tne
heerings were vacated &t &gpplicant's request, end thal epplicetion hes not
been disposed of,

dpplicution No. 4650 was mude by the epplicunt for the purpose
of serving the Caddoa Constructors, snd the Casddoa Lam after iv was
completed. After verious negotiations between the applicunt wnd the oiiicers
of ‘the sssociation, the applicant agreed to peruit the hssociation to
serve the Caddoa Constructors &nd the adjacent territory.

On December 5, 1933, the association, by its presiceat wnc
secretary, entered into a stipulation with the applicent, which wus givea
the titie of Application No. 4650 but not filed with us, in wilch the
Associstion withdrew ite petition of intervention in Applicition No. 4650
end egreed that the petition of the applicant for & certificcte of
public convenience &nd necessity might be grented. It wes stetea tnerein
that the applicent and the Association hea entered into &u tgreewent settling
2ll controverted questions upon which the petitiom of intervention was besza,
«nd thet upon due investigation and research, tnd upon settling the actiers
referred to in Paragreph 1 of contract of Jeunuary 19, 1938, of wiich sxid
stipuletion wzs made a part, said Associetion agreed that grounas no
longer existed for the petition of interventiom.

The dayor of Lamzr testified thet the applicent wcula ke

serving this territory were it not for the fect that the applicant Dar--
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mitted the 4ssociation, &s & customer, to serve that territory.

after the execution of the contract betweea the applicent end
the Association on December 5, 1938, the applicant enlarged its plant.

This ealurgement cost $210,000, of which the spplicunt paid $135,000 ana
obteined the bslance from the Public horks Adadnistration. Thle enlarge-
ment was done largely to supply the dssoclation with enerygy for its mewbers
and Caddoe Daa.

It is the contention oif the applicant thet it is now serving
the territory covered by protestant's trunsmission lines through its cus-
towmer, the Assoclation. On the other hund, it is the contention of the
Associetion that it is serving the territory by weens of its system, the
electric current for wmhich 1s purchased frow the applicent,

The Associetion hts never filed with thie Cosuwdssion any applice-
tion for a certificate of public convenience asnd necessity suthorizing it
to construct eny of ite lines or to coumence operations. 4nd, as heretofore
stated, of racord conteads thet it is not & public utility. If it is =&
public utility sua were here asking for a certificete of public couvenience
&nd necessity, the situation would be similar to that in Hetuwsker v. Public
Service Coaniesion (Pa. S. Ct.), 193 atl, 123, 20 F.U.R. (NS) 148. Thers,
the Telephone Compeny furnished telephone service to a pusber cf patroms,
without having secured a certificate of public convenience &nd neceszity.
That service bad been furnished since 1913. In 1934, Hataaker obtuined
frow the Commission & certificate evidencing its approvael of services he

had been rendering without & certificate,'also since 1919, Hetmeker filea
& complaint with the Commiseion, &lleging that the owner of the Telephcne

Company was illegally furnishing service without a certificete., The
Telephone Cowpany sppsered and admitted operating without a certificave,
and at the same tlme gpplied for a certificate, The Coummission issuead
its certificete to the Telephone Compuny, autborizing the service it hed
theretofore been illegully rendering. The Pennsylvanie Gourt found tnat,

even though it woula be advantegeous to have tne two swall telepnone


https://certific.i.te
https://certifier.ta
https://applict.nt

service lines consoliceted, the Commission could not coupel comsoliuciion,
It &lso held that the Commission could not deny the certificatz to the
Telephone Cowpany and thus work the preactical confiscation-of the one by
the other. But here, we do not believe that the association ia in 2
position to objedt. It coes not cleim to be & public utility, wna it is
not asking for & certificute. While under the rule announcea in Publio
Utility Commission vs. Loveland, 87 Colo. 556, 2B3 Pac. 1090, it is the
duty of the Comuission and the courts 1o protect a public utility Irom cou-
petition by one inveding its territory, that rule does not rejuire us to
deny & certificate to one seaking 10 serve &s & public utility beckuse the
terrltory it proposes to serve, in part, may be served by & nod--utility or
because some residents of tha territory may be serving theaselves tnrough
an individually, or cooperstively, owned system.

The fects sbow, and the Commission finds, thst the public con-
venlence and necessity require the furnisbing of electric current Ior
domestic, industrial ana commercial users, as well as purclesers &t whole-
saule, in the territory covered by this appliceition; that &, plicent has
adequate generating capacity to serve the territory in guesticn, &nd
pecuniarily, snd otherwise, is usble, willing &nd qualified i¢ furnisn the
proposed service; thut the present ana future publie convenience wnd
necessity require ths grantiag of the certificste of public convenienca
ana necessity requested by applicent snd described in the Créer following,

&nd that certificute of public convenience and necessity should issue, as
prayed for in the applicution,
IT IS5 ORLERED:

That the petitlon for intervention filed by the asscclation is
denied snd its objections to the granting of the certificete sought herein
ere overruled,

That the several certificates herctofore issued to the appiicant

in 4dpplication No. 1276, Decision No. 2347, Application No. 1494, Decision
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No. 10751, be, and the 3szume hereby are, consclideted imto this one
certificate, and the applicent is suthorized to furnish electric.l current
for‘lighting, heuting, eand power purposes, to commercial, industrial, s&na
domestic users in tha territories cescribed therein, which territories ere
& pert of the territory hereinafter described.
Thet the present asnd futurs public convenlence and necessity
require ths proposed extended service of applicant, and the coastructicn of
the diatribution snd trunswission lines contsmplated by it to furnish elsctrical

current for lighting, hesting, and powsr purposee in the following cescribed
terrisory:

"All that arees bounded by & line described ss follows:
‘Beginning at the Southwest corner of Section Six (6),
Township Twenty-three (23) South, Renge Forty-sixz (46)
Weet of the Sixth P.4., and running East along the
section lines from this point Sixteen (16) miles to
the Southwest corner of Section Two (2) in Tosnship
Twenty-three (<3) South, Renge Forty-four (44) West

of the Sixth P.u.; thence South on the hest section
lines of Sections Eleven (11) and Fourteen (14) in
saild Township and henge to the Southwest cormer of
sxid section rourteen (14); thenmce East on the section
lines Nine (9) miles to the Southeast cormer of Bection
Eighteen (18), Township Twenty-three (z3) South, Kenge
Forty-two (42) West of the Sixth P.ud.; thence North

on the esst line of said Section Eighteen (18) one
mile, to the Northeast cormer of said Section Eighteen
(18)}; thence esst cne mile to the Southeast corner of
Section Eight (8) in said Township and Kange; thence
Borth on the spection lines to the Northeast cormer of
Section Thirty-two (32), Township Twenty-two (22) South,
Renge Forty-two (42); thence West one mile to the
Northuwest cormer of seid Sectionm Thirty-two (32);
thence North one wile to the Northeast corner of bece
tion Thirty (30) in said Township and Funge; thence
hWest one mile to the Northwest cormer of ssid Section
Tonirty (30); thence North one mlile on the renge line
to the Northeast Corner of Section Twenty-four (24),
Tomnship Twenty-two (22) South, Renge Forty-three (42)
Kest of the Sixth P,d.; thence Weat eight miles on the
section lines te the Southeast corner of Section Fif-
teen (15), Township Twenty-two (22) South, Ringe Forty-
Four (44) West of the Sixth P.d.; thence North one mile
on the section line to the Northeest cormer of suld
Section Fifteen (15); thence West on the Section llaes
a distance of nine miles to the Northwest corner of
Section Seventeen (17) in Township Twenty-two (22)
South, Range Forty-five (45) West of the Sixth P.u.;
thence North on section lines to the Northesst corner
of Section deven (7) in szid Township end Renge; thence
fiest four miles on the section lines to the Southeast
corner of Section Four (4) in Township Twenty-two (22)
South, Fenge Forty-six (46) West of the Sixth P. w.
thence North four miles on section lines to the North-
eust corner of Section Twenty-one (21) in Township

10,
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Twanty-one (<1) South, Renge Forty-six (46) West of
the Sixth P. id.; thence West on section lines six miles
to the Northeast corner of Section Twenty-cne (21) in
Township Twenty-one (21) South, Range Forty-seven (47)
West of the 8ixth P.u.; thence North on gection line
to the Mortheast corner of vection Sixteen (16) in
said Township ana Range; thence Wiest on secticn lines
& digtunce of eix miles to the Northwest corner of
Section Fifteen (15), Township Twenty-one {zl) South,
Bange Forty-eight (48) West of the Sixth P,il.; thence
South four miles to the Southwest cormer of Section
Thirty-four (34), Towaship Twenty-one (21) South,
Runge Forty-eight (48); thence West five wiles on section
lines to the Northwest cormer of Bection Two (2),
Township Twenty-two (22) South, Runge Forty-nine (43);
thence South two wmiles an section lines to the North-
west corner of Section Fourteen (14) in seid Township
and Range; thence West one mile on section line to the
Northwest corner of Section Fifteen (15) in saild Town-
ship end Range; thence South one wile on section line
to the Southwest coruer of suid Section Fifteen (15)
in sald Township &nd Renge; thence West four miies to
the Northwest cormer of Section Twenty-four (24) in
Township Twenty-two (22) South, Renge Fifty (50);
thence South six (6) miles on section lines to the
Southwest corner of Sectiom Thirteem (13) in Town-
ship Twenty-three (23) South, Kange Fifty (50) hest
of the Sixth P.u.; thence Esst on section lines five
ailes to the Southeast cormer of Section Fifteen (15)
Township Twenty-three (23) South, Renge Forty-niue
(49); thence North one mile on section line to the
Northeast cormer of said section; thence East on
gection lines a distence of five miles to the South-
east corner of Section Nine (9), Township Twenty-

three (23) South, Renge Forty-elght (48) %est of the
Sixth 1('.2. 3 Ehanae Bacih ong il on(Section line to

the Rorthesst corner of said Section Nine (9); thence
East on eection lines a distence of nine miles to
the point of bezinning,” and

"Beginning at & point which is the Southwest cormer
of Section Six (6) in Township Twenty-three (23)
South, Fange Forty-six (46) Kest of the Sixth P,..,
in Prowers County, Colorsdo, thence South on the
west boundery line of Renge Forty-six (46) to a
point which is the Southwest carner of section
Seven (7), Township Twenty-five (25) South, Renge
Forty-six (46) West; thence Eest to the Southeast
corner of Section Twelve (12) in Township Twenty-
five (25) South, henge Forty-six (46); thence Horth
on the east boundery of Range Forty-six (46) to a
point which is the Southsest corner of Section One
(1), Township Twenty-three (23) South, Range Forty-
8ix (46); thence west to the point of beginning,"

&nd that the applicant is hereby authoriged to construct eand extend

its trensmission and distribution line or lines and to furnish declrical
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current for lightiug, hewting, ena powesr purvoses to cowwsrsdal, dncuoiries,
and domestic users in said territory; and tnet this orcer shall be ascned
end held to be & certificcste of public convenience and nccessity thereiox,
That sll of the applicaat's tariflfs now on file with this
Comnission goveraing the scheaules, retes; charges, rules, sand regulciions
of the epplicent for the service which it le now rendering in said territer;
shzll be applicable to service therein under this certificste of public

convenience end necessity.

That this decision sball becowe effective twenty (&C) asys ficw
the dute hereof.

Taz PUBLIC UTILITIES COMWISSION
Ui/}ﬁb ijif OF COLOR.IE
M
i

CounigsioneTs.

Dated at Denver, Coloraco,
this 27th duy of September, 1943.
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