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Appesrances: Warwick M. Downing, Richard Downing, Esqgs.,
824 Equitable Building, Denver, ' '
Colorado, Carl Kaiser, Esq., Brecken~-
ridge, Colorado and George A. Miller,
Esq., Fairplay,Colorado, for the Petitioners;

' J. L. Riee, Philip S. VanCise, Kenneth Robin~—

son and R. D. Charlton, EsqSe, E.- and C.
Building, Denver, Colorado, for the Colo—
rado and Southern Railway Company. '

STATEMENZT

By the Commissiong

The petition herein, which was filed on April 10, 1937 by the
Boards of County Commissioners of Park and Summit Counties and Fairplay
Gold Mines, Inc., in part, recited that.respondent, Colorado and Southern
Railmay Company, a cerporaﬁion; dwns and operates a narrow-gauge railroad
in the State of Colorado known as ”Denver—Leadville.Line“ in intrastate and
interstate commérés; that respondent is a public utility; that said railroad,
under provisiqns of Section 4, Article 15 of'Colorado Constitution,'was, and
is, a p&biic‘highway; that said public highﬁéy’”is subjeétyts all the duties
and . requirements containéd in Chapter 157, Colorado Statutes, Annotated,

1935" (Public'Utilities Aet}; that without prior'thﬁretq applying for or ob=-



taining a certifiéaté of public convenience and necéssity from the Commis—
sion (and in violation of the Constitution and laws of the State of Colo—
rado) reSpondenﬁ pro?oses,fcommencing at midnight, April'l2, 1937, tocebandon
its intrastate qperations over said line and to dismentle said railroad and |
remove its rails, ties and other property ffam and along its right of ﬁay;
that "the prospeétive dismantlement is to be done without authority or
right?; "that said respondent has only the right to abandon its operations
along said right of way in'interstate commerce® g that~"c6ntinuance of said
public highway as an iﬁtrastate carrier is absolutely yitalfto all residénts,
approximately five thousand (5,000) who live or work along the line of said
road"; that "it is admitted fully that this Commission has no power or jur~
isdiction to compel the respondent to qpefafe said public higﬂga&l,nor to

provide that further operations may become a burden on interstate com@g;ce,“
Petitioners, among other things, asked that the Commission take

jurisdiction and cogniz&ﬁéé”of the matters complainedyof, and that an order
be entered prescribing an . investigation to deterﬂﬁne‘to what extent, if
any,.the State of Coloradoishould assert and exercise its cénstitutional
rights in respect to the use of said'public higlway, and "the uée to be made
ofysaid‘publ;c highway for‘the;benefit of the public," and that an order is—
sue, "against respondénts to kéep‘intact along the line of said right of’way
all its properties, including its rails, ties,'rdlling stock and all other
propertykcwhed by it uhtil the’further order of the Commission.”

The Commission, when p etition'was filed, took no action except
ex-parte to request the Attorney Generai,ﬂon April 10, 1937, to institute
appropriate action in’a proper court to obtain an order requiring respondent
to keep all tracks, ties, rolliﬁg stock and other property owned by it aleng
right of way of its narrow-gauge railroad known as #Denver-Leadville Branch®
intact and not dismantle, remove or destroy any Qf,such property.

On June 23, 1937, said petitioners filéd‘a supplemental petition
with the Commission, stating that such action was«commenced by the Attorney
Geneial in District Court of Summit County end témporary injunction obtained

on April 22; 19373 that "the investigation prayed for in the petition on file
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herein sbﬁuld befcommencéd, and that An‘éngineer of recognized authority
“should be empidedé~to méke such investigation, ahd,asked'that said matter
be set for hearing upon the original petition,

On June 29, 1937, respondents, fqllowingifiling of supplemental
petition, having been-served~with:¢opies of’said petitions, filed‘its "Pro—
test, ijection and Answer“.’ It admitted that it is the owner in possession
of the line of railroad extending'from’Denver to Leadville referfed to as
the ”Denver-Leadville‘Line"_and alleged that’on April 12, 1937, it perman—
ently discontinued all train and éther service and operationé on sald line
between Climax and Waterton (the segments extending,from Denver to Waterton
and from ClimaX»tQ Leedville still being~maihtained and operated) and then,
and thereby, entirely abandoned said line of raiiroad between’Waterton and
Climax as a carrierjythat on and prior to the twelfth day of October, 1936,
there was duly pending before the Interstate Commerce Ccmmission (being
the body and tribunal having exclusive jurisdiction in the ?prémises) a pro—
" ceeding entitléd:

"Tn the matter of the applicaﬁion of Colorado and Southern

Railway Company for a certificate of public convenience

and necessity authorizing it to abandon a part of its

- branch line of railroad extending from Denver to Leadville,

Colorado, commonly known as the Platte Canon Line, together

with certain branches thereof® :
and known as Finance Docket No. 7132 on the Docket and records of said Commis—
sionj that the State of Colorado, the Public Utilities Commission of the
| State of Colorado, the Board of County Commissioners of Park County, the
Board of County Commissioners of Summit County and divers others were parties
to said proceeding; that thereafter, on octoberiz, 1936,» final order was
entered therein by said Interstate Commerce Commission, wherein and whereby
it weg ordered, adjudged and certified that the present and future public
convenience and necesgity permit abandonment by respondent 6f the part end
segment of said Denver-Leadville Line extending fromfwatertun to Climax,

which seid order became effective on April 12, 1937, and at all times since

has been, and still ig, in full force and effect; that the Public Utilities

Commission of the State of Colorado is without right.'nower_or~iurisdiction

to set agide, annul, suspend or interfere therewith in any manner or to any



extent whetsoewer; that the part of said line between Climax and Waterton
is not a public utility:: or common carrier or carrier of any kind, and
the public has no interest or rights therein, and the same is not im-

pressed with anj’phblic interest whatever, and this Commission has no jur—

isdiction therecover or over resgondeﬁt‘with respect therétc; that the suit
of the State of Coloradec vs. the Colerado and Scuthern Railway Company men—

tioned in petitioners?! supplemental petition was commenced and a temporary
restraining order”;nd a temporary ihjﬁnction issued therein; that respon-—
dent is the exclusive owner of all rails, ties, bridges and materials’of

| every nature in said abandoned line 6f railroad between waﬁerton and Climax
and ths‘étructures thereon, and desires énd intendé to salvage the same and

to sell and convert the same into money and to use parts thereof in its

other lines of railrcad; that this proceedings and gaid injunction have pre—

vented, and sre preventing, the respondent from salveging the property and

meterials contained in said abandened line of railroad and from realizing
and obtaining’the value thereof in money and because thereof, the respondent
already has suffered‘and sustginéd damgges and lossesyto the amount of
$100,000.00 br more because of the decline in the market value of second—
hand rails and scrap iron and steel since April 12, 1937; that the "funds
obtainable from the salvaege and sale of said steel, iron and material écn-
tained in said abandoned line of railroad are needed by the reSpondent for
use in comnection with the’opération of its interstate railroads; and: this
proceeding and said injunction have interfered with, hindered and impaired
the respondent in the performence of its duties to the public as a commén
carrier by railroad in inteistate commerce, and the same, and any’orders
made by this Commission tending tq delay the dismantiement of said line of

abandoned railroad will, in like manner, interfere with and hinder and impair

the respondent in'thgvperforgggce of its duties;ig:interstatekcommerce in the
- future ® | |
/ In its revly, petitioners admitted Interstate~00mmérce Commission
j,in Finance Docket No.‘713Yhad extended order authoriﬁing abandonment of the

part and segment of said Denver-Leadville Line extending from Waterton to


https://100,000.00

Climex and averred that "The Interstate Commerce Commission has no right,
power or authority under the statutes to grant to respondent the right te

dismentle its ohysical vroperties, but that the right to make such an or—

der is reserved’sclély to the Honorable Public Utilities Commissibn of ﬁhe
State of Colorado,_and denied that said Public Utilities Commission is with—
out right, power or jurisdiqtianyto act in the matter,kinsofar as intrastate
commerce only’iS'affécted, and denied that, “reSpondént has suffered and sus—
tained losses to‘the amount of $100,000.00 and;more,’or any other amount, or
that the continuance of the injunction will cause respondent to lose still
further large sums, or any sums." |
- The matter was set for hearing and heard in Denver'on October 19,

1937, | | |

The evidence discloéed that rail operaticné over the‘wate:ton-
Climex segment of the Denver-leadville Branch was discontinued April 12, 19373
that part of said line is not in useable condiﬁion, on account of washins and
washoutss that the net salvage value of rails, ties and other equipment of’
the abandoned line had decreased neariy‘$100,000.00 siﬁceprril 12, 1937;
that-Colorado and Southern Railway opefated in‘intérétate commérce and that
its operations, as a whole, during the past five years,‘had been, and then
were, being conducted ét a losssy that the "re-lay rails" and ties of abandoned
‘yline were needed by the railroad for repair'of its interstate lines, and that
the money it could realize from sale of scrép rails and other equipment, ir
availsble, could and would be used by the railroad to meet its current op—
‘erating expenses and discharge other obligations incurred in its interstate
operations; that the certificate of the Interstate Commerce Commission issued
pursuant to order of date July 24, 1936, provided:

"that it shall teke effect and be in force from and after

sixty days from the date thereof, and that within that

period, the applicant shall sell said line of railroad

or any portion thereof to any person, firm or corporation -

~ desiring to purchase the same for continued operation at
8 price representing the fair and net s§1vagevvalue thereof ;®

said effective date subsequent by order of the Interstate Commerce Commission
being postponed to April 12, 1937; that, notwithstanding, said railroad com-

pany, at all times subsequent to July 24, 1936, had been and on date of hear—
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ing, stili was ready end w;lling to comply with all provisions of said
order and to sell said linekat a grice representing the fair net salvage
’vallie theréof, neither petitioners’nor any other persons had offered to
purchzse said line of railroed or any part thereof at "the fair net sal-
vege value thereof; that no suit to enjoin enforcament of or to set aside
said ordér or any pert thereof had been filed by anyone in the United
“States Courts in the manner provided by law.

| Respondents ccntended,that the questions pcresénted by the record ’
were settled by thek Uni’ted" States Supreme Court in the case of State of
Colorado vs. United States, et a1, 46 Supreme Court Reporter, 452, 271 U. S.
153.

In that case, the court,'n}tr'. Justice Braﬁdeis speaking,» steted

the issuess:

®This suit was brought by Colorado against the United
Stated, in the federal court, for that state, to enjoin
and set aside, in part, an order of the Interstate Com—
merce Commission issued February 11, 1924. The order

is a certificate that present and future public conven—
ience and necessity permit the abandonment by the Colo-
‘rado & Southern Railway Company, six months thereafter,
of a branch line located wholly in that state. The cer—
tificate was issued under Interstate Commerce Act 1,
pars. 18-20, as amended by Transportation Act eof 1920,

15 402, 41 Stat. 456, 477 (Comp. St. Ann. Supp. 1925,

8565 .

“The company is a Colorado corporation. It owns and op-
erates in intrastaete and interstate commerce a railroad
system located partly in Colorado and partly in other
states. The branch was constructed under the authority
of Colorado and was acquired by the company under its
authority. The line is narrow gauge. It is now physi-
cally detached from other lines of the compeny, but it
is operated in both intrastate and interstate commerce
as a part of the system by means of connections with
other railroeds. The certificate was granted on the
ground that the local conditions are such that public
convenience and necessity do not require continued op-
eration, that for years operation of the branch had re-
sulted in large deficits, that the future operation would
likewise result in large deficits, that the operating re-
sults of the branch are reflected in the company?s ac-
counts, that it would have to make good the deficits in—
curred in operating the branch, and that tlms continued

operation would constitute an undue burden upon inter-~
state commerce » FHER

#The main contention of the state is that the Commission
lacks power to authorize the company to abandon, as res—

pects intrastate traffie, a part of its line lying whally
w1th1n the state .? FREE



The Court saidg

MThe argument rests upon a misconception of the nature of
the power exercised by the Commission in authokizing aban—
donment under paragraphs 18-20. The certificate issued

not primarily to protect the railroad, but to protect inter-

state commerce from undue burdens or discrimination. The
Commission by its order removes an obstruction which would

otherwise prevent the railroad from performing its federal
duty. Prejudice to interstate commerce may be effected in
mny ways. One way is by excessive expenditures from the
common fund in the local interest, thereby lessening the
“ability of the carrier properly to serve interstate commerce.
Fxpenditures in the local interest may be so large as to com~
pel the carrier to raise reascnable interstete rates, or to
abstain from making an appropriate reduction of such rates,
or to curtail interstate service, or to forego facilities
needed in interstate commeree. Likewise, excessive local
expenditures may so weaken the financial condition of the
carrier as to raise the cost of securing capital required

for providing transportation facilities used in the service,
and thus compel an increase of rates. Such depletion of

the common resources in the local interest may conceivably :
be effected by continued operation of an intrastate branch in
intrastate commerce at a large loss,., #*EEE

"This railroad, like most others, was chartered to engage

in both intrastete and interstate commerce. The same in-

strumentality serves both. The two services are inextricably

“interwined., The extent and manner in which one is performed,

necessarily affects the performance of the other. Efficient

performance of either is dependent upon the efficient per—
formance of the transportation system as a whole."

The decree of the lower court dismissing the bill on the merits
was affirmed.

We think it is obvious from the foregoing that unless we can say
(which we cannot), that the granting of the request of petitioners and the
delay incidental thereto and the consequent‘withholding of the use of sound
rails and equipment salvaged from the line and the use of money obtained from
sale of junk in its interstate operations does not constitute a burden on
interstate commerce, then we are without jurisdiction and mist dismiss the
petition.

Counsel for petitioners say that Supreme Court of the United States
has held in other decisiomsthat, under Sectien 1 of the Transportation Act,
the Interstate Commerce Commission is concemmed only with interstate businessg
that there isn't anything in the act which prevents this Commission from ex—
ercising full powers in\the~premises, as far as intrastate~operations of the

railroad are involved, and that before a dismemberment or dismsntlement can


https://whole.11

e

be had , certificates aut.herizing such éc’#iom mst be obtained‘by' the railw
road from both Commissions. They cite State of Texas vs. Eéstern Texes
| Raiiroaa Company, 258 U. s. 204, 42 U. S. Supreme Court Reporter 28l; St
Louis-San Fi'anciysc':b Railway ’Compaxiy VB Alabeama Public Service Commission,
et al, 279 U. S. 560, 49 Supreme Court Reporter 383 and Lawrence, et al,
vs. St. Louis-Sen Francisco Railway Company 274, U. S. 588, 47 Supreme Court
Reporter 720. | |
| It is true that in the first mentioned case, although the Inter~
state Commerce Conimiséion had authorized abandonment by railroad of its
intrastate operations, the court held under the facts there appearing, that
the State Railroad Commission had jurisdicti‘on over intrastate operations end
such intragtate operations cquld not be abaﬁdoned in absence of permission
from said Railroad Commission, but case is not in point, in facts or law, as
shown by the following ~quotation from the opinion: k
"The roed lies entirely within a single stete, is owned
and operated by a corporation of thatgtate, and is not

a part of another line. Its centinued operation solely
in intrastate commerce cannot be of more than local cone
cern. Interstate and foreign commerce will not be bure
dened or affected hortage in the earnings, nor
will any carrier in such commerce have to bear or make
good the shortage. It is not as if the road were a branch
or extension whose unremunerative operation would or

might burden or cripple the main line and thereby affect
its utility or service as an artery of interstate and
foreign commerce."

Likewise, the facts or law of the case from the 49th Supreme
Court Reporter cited by counsel cannot be applied in the instant matter.
We believe this to be apparent from the following quotations

"Railroad should not have discontinued operation of in-
terstate trains by which intrastate service had long
been furnished without first applying to the State Pube-
lic Service Commission for permission to do so, asre~
quired by Code Ala. 1923, 9713, and by sections 9730,
9731, 5350, 5399, prescribing severe penalties in case
abandonment is willful, since no constitutional right
could have been pzre,]udzced by so doing, and no emergency
existed requiring immediate action, and no serious fin-
ancial loss would have been incurred by the slicht dew
lay involved.,® ' ' ,

If it be conceded that the case is in point, still we think it
fairly may be implied that if probable large financial loss (undue burden

on interstate commerce operations) due to delay had been shown, the court



would not have required an application to the State Commission before al-
lowing abandanment of service. While now it is the usuai pmactice of rail=-
rosds to seek consent of State Commissions before abandOning intrastate
sérvice furnished through operation of interstate traing, it is the gen-
eral rule to grant such -petitions where heavy losses are beiﬁg sustained
by thﬁ railroafls through such qperaﬁions and‘wefapprehend that if aCtion |
upon applications for abandonment under such circumstances were long delay—
ed.by a State Comﬁission, Federal Courts would grant relief to the railroad.
In the Lawrence Case (47 Supreme Court Reporter 720) the railroad

had maintained shops and a division.point in Sayulpa,‘ﬂklahoma since 1890.
The railwey indicated a purpose to remove these shoﬁs énd,the diviéiqn point~
to Tulsa, September 19, 1917. The Oklahoma V'Cofp@atiénComissienf.issued,'
upon complaint of citizens of Sapulpa and upon notice to-and‘gftér hearing
of the railway, a temporery restraining order enjoining the remﬁﬁal. The
railway acquiesced in‘thi$ order, the Commission retained jﬁrisdiction of
the cause, and neither party took any‘acticn'thérein for hearly ten yearse
In December, 1926, while the festraining order issued in 1917'wgs in forée,
the railway, without léave of the Commission and'wifhaut making any applicam
tion in the cause, directed that the division point for passenger traing be
changed in Jammary, 1927 to Tulsa;;and it indicated a purpose to remove ite
shops to West Tulsa. Thereupon, the complaining citiééns of Sapulpa filed
a motion with the Commission, reciting the facts, asking that the matter be
set for hesring and that meanwhile, the Commission prohifpit ‘the reilway from
making any change, The Commission set the hearing for January 17, 1927, and
renewed the temporary restraining order. The railwéy, shortly before the day
set for hearing, brought suit to restrain ﬁhe’State Commissién before the
Federsl Court, reciting that the Commission is without Jjurisdiction in the
premises.

| The courfyheld to require that regulating body of State bé advised
of the proposed change seiiouslyfaffecting transportation conditions is neot
such obvious interference with interstate commerce as, on application for

preliminary injunction, should be assumed beyond state's power, and saids



"the controversy concerns the respective powers of the
“mnation and of the states over railroads engaged in in-
terstate commerce. Such railroads are subject to regu—

lation by both the state and the United States. The

delimitation of the respective powers of the two gov—

ernments requires often nine adjustments. The federal

power is paramount. But the public interest demends

that; Whenever possible, conflict between the two auth—

orities and irritation be avoided. To this end it is

important that the federal power be not exerted unneces—

sarily, hastily or harshly. It is important, also, that

the demands of comity and courtesy, as well as of the

law, be deferred to.” '

While this casge does not support counsel's position in the instant .
case, if we were to concede that it does, still, it appears from the record
herein nearly six years elapsed between the time of filing application for
abandonment by the Colorado and Southern with the Interstate Commerce Commis—
sion and entry of order granting the request. The Public Utilities Commission
and the Counties of Summit and Park were perties in that proceedings. They
had amplefqppcrtunity to present their views at a number of hearings. TWe
believe "that the demands of comity‘andicburtesy, as well as of the law,"
have been deferred to by the Interstate Commerce Commission and the railway.
Petitioners herein, notwithstanding the order authorizing abandonment was
entered in October, 1936, and the original petition herein was filed in April,
1937, still have nothing concrete to offer; They have not shown a desire to
or offered to purchase the line and do not now indicate how operations of
said railroad can be conducted. They concede that such operations by the
Colorado and Southern Railway cannot be rrequired by this Commission. They
ask that the Commission appoint an engineer to determine how that can be
done, but offer no help or suggestions in the premises. In all fairness, it
seems that they seek only to @&lay action by the raeilroad indefinitely, hoping
that something may develop during the period of delay that will allow or
bring about & renewal of railroad operations. We believe, in view of the
record and our opinion, that such delay‘iﬁposes an injurious and unreasonable
burden upon interstate commerce, that we are without jurisdiction te grant
the petitioners the relief herein sought.

After a careful consideration of the record, the Commission is of

the opinion, and finds, that the Commission is without jurisdictidh'in the
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premises and that said petition should be denied and dismissed.
| "QRDER
IT IS THEREFORE ORDERED, That the petition herein should be, and

hereby is, dismissed.

THE’PUBLIC UTILITIES COMMISSION
-OF THE STATE OF COLORADO

Commissioners .-

Dated at Denver, Colorado,
this 8th day of November, 1937.



