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PUBLIC SERVICE COMPANY OF COLORADO’S REQUEST
FOR CLARIFICATION OF DECISION NO. C09-0886

Public Service Company of Colorado (“Public Service” or the “Company™) hereby
submits its Request for Clarification of Decision No. C09-0886 (Mailed August 12, 2009). For
the reasons expressed below, Public Service seeks clarification that, except with respect to the
180-day timcline in SB07-100 and despite general references in Decision No. C09-0886 that
could be interpreted to the contrary, the provisions of SB07-100 continue to apply to Public
Service’s application to construct the San Luis Valley — Calumet — Comanche Transmission
Project (the “Project”). Specifically, Public Service requests clarification that a CPCN can be

granted for this Project, as contemplated by SB07-100, in advance of the negotiation and



execution of any contract for specific generation in Energy Resource Zones 4 and/or 5. Without
such clarification, it is unlikely that this Project could be constructed in time to allow Public
Service to contract for power from bidders in Energy Resource Zones 4 and 5 who offered to
supply Public Service, in response to the Company’s 2009 All Source RFP, renewable
generation in 2013 from newly constructed facilities.

Senate Bill 07-100 was enacted to solve the very “chicken-and-egg” problem that has
bedeviled transmission projects in the past, namely rencwable energy projects would not be
accepted duc to lack of transmission and transmission would not be built due to absence of
contracts to purchase or CPCNSs to build renewable generation. This problem is created because
the planﬁing, permitting and construction cycle is longer for the transmission line than it is for
the renewable generation that needs the new transmission line. With the passage of SB07-100,
the Colorado legislature attempted to rectify this timing problem by sctting forth the
requirement that utilitics designate Energy Recsource Zones (“ERZs”) where transmission
constraints hinder the delivery of electricity to Colorado consumers, the development of new
electric generation facilities to serve Colorado consumers, or both, and requiring that utilities
develop plans for the construction or expansion of transmission facilitics necessary to deliver
electric power consistent with the timing of the development of bencficial encrgy resources
located in or near such zones. SB07-100, in effcct, mandates that encrgy resource zones be
accessed by transmission so that generation can be constructed in the zones; in other words, if
the transmission is constructed the generation can then follow.

In this Consolidated bocket No. 09A-324E and 09A-325E, Trinchera Ranch asked for a
legal ruling that SBO7-100 does not apply to the Project, Commission Decision No. C09-0886
suggested that:SB07-100 does not apply to the Project for the purposes of the 180-day time limit

for reviewing utility CPCN applications. But it is unclear whether the Commission intended in



Decision No. C()9-0886”t0 rule that the policies of SB07-100 to encourage utilities to build
transmission to underserved encrgy resource zones in advance of gencration also did not apply to
Public Service’s CPCN application.

Because of the ambiguity created by Commission Decision No. C09-0886 _conccming the
épplicatidn-c.)f -SBO’?-]_OO, Pﬁblic Service resé;ctfully requests that the Commission clarify its
legal ruling. Did the Commission intend to rule that the SB100 policies do not apply to this
Project, or did the Commission merely intend to rule that the 180-day time limit for application
rcview would not apply to this Docket. If the Commission only intended to address the time
limit for CPCN rcview and not to ncge-ltc the policy mandates of SB07-100, Public Service
respectfully rééue'sts that the Commission clarify that, as contemp]ated by SB07-100, Public
Service need not have specific approved generation resburces that would need this transmission
line, or specific power purchase agrcements for generation that would nced this transmission
line, as a pre-condition for the grant of a CPCN for the Project. Public Service needs the CPCN
for this Project prior to the dates when we anticipate we will be able to execute contracts with the
genceration resources that are in the Preferred Portfolio submitted for Commission review in
Docket No. 07A-447E,

I.  INTRODUCTION

Decision No. C09-0886 addressed the Motion for Determinations of Law and Requests
for Shortened Response Time, Leave to File a Reply, and Expedited Ruling filed by Blanca
Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively, Trinchera Ranch).
Trinchera Ranch argued in its Motion that § 40-2-126, C.R.S., and the expedited 180-day
timeline provided for in subsection (4) of the statute does not apply to this consolidated docket,

because Public Service did not file its application with a current SB 100 report for a



simultaneous review by the Commission, and did not publish a notice of its application in a
newspaper of general circulation pursuant to the Pawnee-Smoky Hill Transmission Line docket.

In its Decision, the Commission agreed with Trinchera Ranch that Public Service’s 2008
SBO7-100 Report did not state or suggest that it satisfies the reporting requirements of § 40-2-
126--, "C.R.S.,'.;::inrd stated that a formalrWSVB 100 rcpo;'t would follow on October 31, 2009. In
addition, the Commission noted that its procceding that followed the 2008 Report differed
markedly from the one that followed the 2007 SB 100 Report with respect to the opportunity for
interested parties to provide comments and participate. The Commission found that the status of
the 2008 Report vis-a-vis SB07-100“was ambiguous, at best,” and held at 11 25:

We thercfore conclude that § 40-2-126, C.R.S., and the 180-day expedited

timeline provided for in § 40-2-126(4), C.R.S., does not apply 1o this

consolidated docket because the proposed San Luis Valley-Calumet-

Comanche transmission project was not discussed in the formal 2007 SB

100 report. Instead, § 40-6-109.5(1), C.R.S., dictates the deadline by

which the Commission must issue a final order on the merits.
The Commission also indicated its concern about the failure of Public Service to publish notice
of the application pursuant to a Stipulation approved by the Commission in the Pawnee — Smoky
Hill Transmission Line docketl. See 126 of Decision.

Public Service is not asking the Commission to reconsider its ruling with rcspect to the
time limits for this Docket. Public Service secks clarification of those portions of Decision No.
C09-0886 that could imply or indicate that § 40-2-126, C.R.S., has no application whatsoever to
this consolidated docket. In Footnote 4 of Decision No. C09-0886, thc Commission indicated
that the statute may apply, at least in part, to this application by noting that the Decision “do[es]
not address Whether Public Service complied with the simultaneous review requirement or

whether the proposed transmission line is necessary to deliver electric power consistent with

the timing of the development of beneficial energy resources located near the designated



energy resource zones” (emphasis added). It is the latter issue for which Public Service sccks
clarification, namely, whether the Company can meet its burden of proof in this docket and

obtain a CPCN by meeting the standards of SB07-100 (i.e., demonstrating the need for the

Project by showing that it is necessary to deliver electric power consistent with the timing of the
development of beneficial energy resources located in or near ERZs 4 and 5) or whether the

SB07-100 policies do not apply to this CPCN application in any respect.'

IL DISCUSSION

Section 40-2-126 provides as follows:
(1) As used in this section, “energy resource zone” means a geographic
area in which transmission constraints hinder the delivery of electricity
to Colorado consumers, the development of new electric generation
Jacilities to serve Colorado consumers, or both.

(2) On or before October 31 of each odd-numbered year', commencing in
2007, each Colorado electric utility subject to rate regulation by the
commission shall:

(a) Designate energy resource zones;

(b) Develop plans for the construction or expansion of transmission
Jacilities necessary to deliver electric power consistent with the timing of
the development of beneficial energy resources located in or near such
zones;

(c) Consider how transmission- can be provided to encourage local
ownership of renewable energy facilities, whether through renewable
energy cooperatives as provided in section 7-56-210, C.R.S., or otherwise;
and

(d) Submit proposed plans, designations, and applications for certificates
of public convenience and necessity to the commission for simultaneous
review pursuant to subsection (3) of this section.

(3) The commission shall approve a utility's application for a certificate of
public convenience and necessity for the construction or expansion of
transmission facilities pursuant to paragraph (b) of subsection (2) of this
section if the commission finds that:

To the extent the Commission believes there is no ambiguity in its Decision No. C09-0886, and thus no
“clarification” is needed, Public Service requests reconsideration of the Decision as outlined herein.
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(@) The construction or expansion is required to ensure the reliable
delivery of electricity to Colorado consumers or to enable the utility to
meet the renewable energy standards set forth in section 40-2-124; and

(b) That the present or future public convenience and necessity require
such construction or expansion.

(4) Notwithstanding any other provision of law, in any application for a
certificate of public convenience and nccessity for the construction or
expansion of transmission facilitics pursuant to paragraph (b) of
subsection (2) of this section, the commission shall issue a final order
within one hundred eighty days after the application is filed. If the
commission does not issue a final order within that period, the application
shall be deemed approved.
(Emphasis added.)

Public Service understands the Commission’s ruling that subsection (4) of § 40-2-126,
C.R.S,, i.e., the 180-day timeline, does not apply to this matter because the Commission wanted
to ensure that the due process rights of all parties werc protected after notice was given in a
newspaper of general circulation. However, the Commission should clarify that the remainder of
the statute — which promotes the development of transmission for beneficial energy resources —
continues to be applicable to this proceeding.

SB 07-100 was cnacted by the Colorado Legislature in recognition that transmission
needed to be constructed to energy resource zones in advance of the proposed construction of
specific generation. The language in the statute mandates that utilitics develop plans for the
construction or expansion of transmission facilities necessary to deliver electric power consistent
with the timing of the development of beneficial energy resources located in or near Energy
Resource Zones — ERZs where transmission constraints hinder the delivery of electricity to

Colorado consumers, the development of new electric generation facilitics to serve Colorado

consumers, or both.



Much of the evidence that Public Service will present in this consolidated docket relates
to the Company’s cfforts to meet SB07-100. Public Service has filed testimony explaining that
the Project was identificd in its 2008 SB07-100 Report as “High-1” priority, meaning it is a top-
priority project to relieve transmission constraints and advance backbone transmission facilities
to connect the Denver metro arca with the energy resource zones where wind and solar resources
are located. Further, any significant new development of new electric generation capacity in
ERZs 4 and 5 requires expansion of transmission capacity between southern Colorado and the
Denver metrd area. Public Service explains why the Project meets the SBO7-100 criteria to
alleviate transmission constraints in ERZs 4 and 5, which are prime locations for the
development of solar-powered generation according to analyses conducted by the National
Renewable Encrgy Laboratory and the Colorado Governor’s Energy Office. ERZ 4 has been
identificd as the premier site for solar energy development potential, and ERZ 5 will allow for
wind, solar and other beneficial resource additions. In SB07-100 meetings, stakeholders
indicated loud and clear that they wanted access to be able to offer more solar generation projects
in the San Luis Valley (ERZ 4), and that developers cxpressed interest in the Wind Generation
Development: Area 87 and additional quality solar projects that exist in ERZ 5. Further, under the
renewable encrgy standard rules, § 40-2-124, C.R.S., by the year 2020, Public Service will be
required to have 20% of its encrgy salcs from rencwable energy resources, and four percent of
that must be from solar systems. The Company also has filed supplemental testimony based on
its 2009 All-Source Solicitation 120-Day Report that indicates its preferred portfolio in the 2007
Colorado Resource Plan docket. Specifically, Public Service identified the general amount of

electric generation included in its preferred portfolio by Energy Resource Zone, which shows

Generation Development Area 8 as defined in the SB08-091 Task Force Report, Connecting Colorado
Renewable Resources to the Markel. See

http://www.colorado.gov/energy/index.php?/resources/category/publications/ for such publication.
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that Public Service’s preferred portfolio includes 280-310 MW of potential generation in ERZ 4,
and 200-250 MW of potential generation in ERZ 5. While existing transmission can only
accommodate 125 MW of generation in the San Luis Valley area, the Project can accommodate
1500 MW of new generation in BRZs 4and 5.
Accordingly, Public Service seeks clarification from the Commission that Public Service

can establish need for the Project by showing that additional transmission is needed to serve
beneﬁcial enefgy resburccs in ERZs 4 and 5, and that this transmission is necessary to deliver
clectric power consistent with the timing of the development of beneficial cnergy resources
located in or near such zones. In addition, the Commission should clearly state that Public
Service does not need to prove that it has contracted with, or will contract with, specific
generation resources that require the Project in order to show need for the Project. The fact of
the matter is that Public Service will not have any specific project contracts in hand prior to the
date when a CPCN must be granted in order to construct this transmission line for new
generation resources in Energy Resource Zones 4 and 5 with 2013 in-service dates. Public
Service believes that the General Assembly enacted SB07-100 to address this very situation.
Public Service believes that the clarifications that we request by this Motion are not only
consistent with the language of § 40-2-126, C.R.S., but also with the Legislative Declaration in

SB 07-100, which states:

Legislative declaration. (1) The general assembly finds, determines, and
declares that: :

(@) A robust electric transmission system is critical to ensuring the
reliability of electric power for Colorado's citizens;

(b) Colorado's vibrant economy and high quality of life depend on the
continued availability of clean, affordable, reliable electricity; and

(c) Therefore, Colorado utilities should continually evaluate the adequacy
of electric transmission facilities throughout the state and should be



encouraged to promptly and efficiently improve such infrastructure as
required to meet the state's cxisting and future energy nceds.

(Emphasis added.) These clarifications are also in harmony with § 40-5-101, which begins: “No
public utility shall begin the construction of a new facility, plant, or system or of any cxtension
of its facility, plant, or system without first having obtained from the commission a cerlificate
that the present or future public convenience and necessity requirc or will require such
construction” (emphasis added). In order 10 promptly and efficiently plan, develop, and build
transmission to Energy Resource Zones for the benefit of its customers and the State of Colorado,
Public Service must be allowed to obtain CPCNs for transmission lines in advance of having
definitive contracts for generation, by showing that transmission is needed so that bencficial
encrgy resources can be constructed in the energy resource zone.
CONCLUSION
WHEREFORE, Public Scrvice requests the following clarifications to Commission
Decision C09-0886:
1) Decision No. C09-0886 addresses only the 180-day timeline in subsection
(4) of § 40-2-126, C.R.S., and the Commission did not intend to rule that
the standards for constructing transmission that are set forth in SB07-100
do not apply to this Project;
2) Public Service can establish need for the Project under § 40-2-126 or §
40—5—101, C.R.S. by showing that additional transmission is needed to
serve beneficial energy resources in ERZs 4 and 5: and
3) Public Service does not need to prove that it has contracted with, or will
contract with, specific generation resources that require the Project in
order to show need for the Project under either Project under either § 40-2-

126 or § 40-5-101, C.R.S.



Dated this 20th day of August, 2009.

Respectfully submitted,

BY!_A‘mi'_A#
Gregory E. Sopkin, #20997

Squire, Sanders & Dempscy L.L.P.
1600 Stout Street, Suite 1550
Denver, Colorado 80202-3160
Telephone: (303) 623-1263
Facsimile: (303) 623-3442

E-mail: gsopkin@ssd.com

ATTORNEYS FOR PUBLIC SERVICE
COMPANY OF COLORADO
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CERTIFICATE OF SERVICE

09A-324E and 09A-325E

I hereby certify that the original and seven (7) copies of the foregoing PUBLIC SERVICE
COMPANY OF COLORADO’S REQUEST FOR CLARIFICATION OF DECISION NO. C09-
0886 were hand-delivered this 20th day of August, 2009, to:

Doug Dean, Executive Director
Public Utilitics Commission
1560 Broadway, Suite 250
Denver, CO 80202

and copies were hand delivered or served via United States Mail or served via email on all

Parties on this scrvice list.

Mariya Barmak

Officc of the Attorney General
1525 Sherman St., 5th floor
Denver, CO 80203

Email: mariya.barmak{@slatc.co.us

Lowrey Brown

Western Resource Advocales
2260 Baseline Road, Suite 200
Boulder, Colorado 80302

Email: lbrown(@weslernresources.org

Michelle Brandt King
Holland & Hart LLP
555 Seventeenth Street

Suite 3200 Denver, CO 80202-3979 Email:

mbking@hollandhart.com

Mark Davidson

Holland & Hart LLP

555 Seventeenth Street, Suite 3200
Denver, CO 80202-3979

Email: madavidson@hollandhart.com

Inez Dominguez

Colorado Public Utilities Staff
1560 Broadway, Suite 250
Denver, CO 80202

Email: Incz.Dominguez{@dora.state.co.us

Sarah W. Benedict

Ircland, Stapleton, Pryor & Pascoc, P.C.
1675 Broadway, Suite 2600

Denver, Colorado 80202

Email: sbenedict@irelandstapleton.com

Kenneth J. Burgess

Brett A. Johnson

Deputy City Attorney - Utilities Division
121 South Tejon Street, Fourth Floor

P. O. Box 1103, Mail Code 0940
Colorado Spring, Colorado 80903
Email: kburgess@csu.org

Email: bajohnson@csu.org

Craig Cox

Interwest Energy Alliance
P. O. Box 272

Conifer, Colorado 80433

Email: cox@interwest.org

Thomas T. Farley

Petersen & Fonda, P.C.

215 West 2nd Street

Pueblo, Colorado 81003

Email: tfarley@pelersen-fonda.com
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James E. Guy
701 Brazos Street, Suite 970
Austin, Texas 78701

Email: james.guy@sutherland.com

Matt Futch

Utilities Program Manager
Governor’s Energy Office
1580 Logan Street, OL1
Denver, CO 80203

Email: matt.fuich@state.co.us

Richard P. Noland
701 Brazos Street, Suite 970
Austin, Texas 78701

richard.noland@sutherland.com

Jeff Hein

Coloradoe Public Utilities Commission

1560 Broadway, Ste 250. Denver, CO 80202
Email; jeff.hein@@dora.slate.co.us

Jeff Lyng

Governor’s Encrgy Office
1580 Logan Street, Suite 100
Denver, Colorado 80203
Jeff.lyng@state.co.us

James J. Killean

Ircland, Stapleton, Pryor & Pascoc, P.C.
1675 Broadway, Suite 2600

Denver, Colorado 80202

Email: jkillcan@irelandstapleton.com

Becky Quintana

Colorado Public Utilitics Commission
1560 Broadway, Suite 250

Denver, Colorado 80202

Email: Becky.Quintana@dora.stale.co.us

Ronald Lehr

4950 Sanford Circle West
Englewood, Colorado 80113
Email: rilehr@msn.com

Timothy J. Flanagan, Esq.

Fowler, Schlimberg & Clanagan PC
1640 Grant Street, Suite 300
Denver, Colorado 80203

Email: {_flanagan@fsf-law.com

Jerry W. Goad

Senior Assistant Atiorney General
Natural Resources and Environmental Section
1525 Sherman Street, 7th Floor

Denver, CO 80203

Email: jerry.goad(@state.co.us

Stan Gray

Pattern Energy

800 NE Tenney Road, Suite 110-132
Vancouver, Washington 98685

Email: stan.gray(@patternencrgy.com

George W. Hardie

Pattern Encrgy

5307 E. Mockingbird Lane, Suite 710
Dallas, Texas 75206

Email: George.Hardie@patlernenergy.com

David Hetlich

Gary Energetics

1560 Broadway, Suite 2100
Denver, Colorado 80202
Email: david@@samgaryjr.com

Russell W. Kemp

Ireleand, Stapleton, Pryor & Pascoe, P.C.
1675 Broadway Strecet, Suite 2600
Denver, Colorado 80202

Email: rkemp@irelandstapleton.com

Chris Irby

Office of Aullorney General
1525 Sherman Street, 7th Floor
Decnver, Colorado 80203
Email: chris.irby(@stalc.co.us

Betsy Mccom

6916 Broad Acre Road
Avondale, Colorado 81022
Email: betsy@mecom.cc
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John Reasoner

Colorado Public Utilities Commission
1580 Broadway, Suite 250
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Xcel Energy Services Inc.
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