Decision No. C16-0744

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING NO. 16R-0607EG

IN THE MATTER OF THE PROPOSED RULES RELATING TO LOW INCOME
PROGRAMS FOR ELECTRIC UTILITIES, 4 CODE OF COLORADO REGULATIONS 723-3
AND GAS UTILITIES, 4 CODE OF COLORADO REGULATIONS 723-4.

NOTICE OF PROPOSED RULEMAKING

Mailed Date:  August 11, 2016
Adopted Date: August 10, 2016

. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission issues this Notice of Proposed
Rulemaking (NOPR) to amend its rules governing low income assistance programs (Low Income
Programs), Rule 3412 of the Commission’s Rules Regulating Electric Utilities, 4 Code of
Colorado Regulations (CCR) 723-3 (Electric Rules), and Rule 4412 of the Commission’s Rules
Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4 (Gas Rules). The proposed rules
eliminate outdated sections, consolidate and clarify sections, specify data elements to be
provided the Commission in future annual reports, and provide clarification for the operation of
the low income programs.

B. Background

2. In Decision R11-0606, Proceeding No. 11R-110EG (Low Income Rulemaking
Proceeding), the assigned Administrative Law Judge found that the Commission had authority to

mandate Low Income Programs, and proposed the Commission adopt Rules 3412 for
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regulated electric utilities and 4412 for regulated gas utilities."  Consistent with this
recommendation, the Commission ultimately adopted rules requiring low-income assistance
programs for regulated electric utilities and regulated natural gas utilities.? Both Rule 3412 and
Rule 4412 went into effect on December 15, 2011. Together, Rule 3412 and Rule 4412 are

referred to as the “Low Income Rules.”

3. As a result of the Low Income Rulemaking Proceeding and subsequent filings by
regulated utilities, each regulated electric and gas utility in Colorado now offers a Low Income
Program in its tariff, providing quantifiable benefits to low income customers under
individualized tariff terms and conditions governed by Commission Rules.® All regulated

electric and gas utilities have had a low income program in effect for more than four years.

4. Representative participants with an interest in the subject matter of this
rulemaking, including Energy Outreach Colorado, the Colorado Energy Office, the Colorado
Office of Consumer Counsel, the Colorado Department of Human Services, and all regulated gas
and electric utilities submitted views and participated informally with Staff of the Public Utilities
Commission on the proposals under consideration. Due to the experience gained over these four
years, including input from industry and other stakeholders, the Commission proposes

modification and improvements to the Low Income Rules through the attached rules.

! See Paragraph 8, Decision No. R11-0606.

2 Decision No. C11-1217, issued November 10, 2011 (addressing requests for rehearing, reargument, or
reconsideration). Non-substantive corrections were made in Decision C11-1217 to the Low Income Rules adopted
in Decision R11-0606, issued June 3, 2011.

® Atmos Energy (13A-0868G), Public Service Company of Colorado (electric and gas) (12A-428EG),
Black Hills Energy Colorado (electric and gas) (12AL-438E and 12AL-439G), Colorado Natural Gas Company
(12A-430G), and SourceGas Distribution (now Black Hills Gas Distribution) (12A-427G).
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C. Discussion
5. The primary purpose of this rulemaking is to update the Low Income Rules and

make these rules more effective and efficient. Through this NOPR, we propose to eliminate
outdated sections, consolidate and clarify certain other sections, specify data elements to be
provided the Commission in future annual reports, and specifically provide clarification for the
operation of the low income programs. Updated rules are revised to provide added transparency
and processes for Low Income Programs, in addition to proposing changes to the Low Income
Rules consistent with recent updates in the Commissions electric rules, and rules of practice and

procedure.

6. Several sections of the Low Income Rules are outdated or obsolete. For example,
we propose striking current Rule 3412(c)(11)(B), which established phase-in criteria, and current
Rule 3412(h), which describes a “safe harbor option” for initial filings, because each of the
regulated utilities has a well-established Low Income Program in place. In addition,
the proposed rules also eliminate sections that specified the information each utility was to
provide in its initial low income filings.* Each utility has an active low income program in place;
these sections addressing “initial” filings of the low income rules are no longer needed.

We request participant comment on deletion of these sections.

7. We propose reorganization of the rules to make them more effective and efficient.
The original rules promulgated in the Low Income Rulemaking Proceeding the Commission
adopted a “safe harbor option” for utilities.> In effect, this option identifies the requirements for
establishing a phase in of the Low Income Program when it was initially begun. The proposed

rules for consideration in this NOPR recognize that most of the utilities have implemented a plan

* Current Rules 3412(d) and 4412(d).
® Current Rule 3412(h).
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based on the requirements laid out in existing Rule 3412(h). Therefore, while the proposed rules
propose deleting Rule 3412(h), the majority of which is obsolete, we propose incorporating
relevant sections of this rule into the revised structure of Rule 3412. The incorporation of
relevant sections of this rule into the body of the revised rule is an example of the Commission’s

interest in this rulemaking to make the proposed rules more effective and efficient.

8. We propose revision in order to provide added transparency of the impact on
“non-participants,” in addition to revisions to address processes for excess funding from
“non-participants.” As defined in the Low Income Rules, “non-participants” are utility
customers who do not receive low-income assistance through a Low Income Program.®
Each of the Low Income Programs are primarily funded by charging all Residential class
non-participants a low income rate stated in the utility’s tariff, which is limited to a maximum
monthly impact on non-participants of up to 31.5 cents.” The Commission has reviewed the
annual reports filed by the utilities and notes that several utilities report recovery in excess of
Low Income Program costs.® Through the proposed rules, the Commission suggests updates to
better ensure transparency of the Low Income Program on the charges and impact on
non-participants. ° In addition, the proposed rules specify a process to resolve current over

collection, and potential future over and under collections.*

® Current Rule 3412(b)(11).

" Public Service of Colorado (Public Service) does not state a specific rate in its tariff for each rate class to
fund the low income plan; however a review of Public Service’s approved tariff sheets (34D for gas and 99D for
electric) state the amount of funding for low income assistance is included in the Service and Facility Charge for
each rate schedule. The proposed rules require a stated rate for recovery of program costs for each rate class. See
Proposed Rules 3412(g)(11)(C) and 4412(g)(11)(C).

8 Proceeding No. 16M-0327EG. The Commission notes that many utilities have reduced their rates to zero
in recognition of the over funding condition.

% See, e.g., Proposed Rule 3412(f) and 4412(f).
19 proposed Rules 3412(g)(11)(D) and 4412(g)(11)(D).
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9. In Decision C16-0185, Proceeding No. 15R-0699E, in addition to other revisions
to the Commission’s rules regulating electric utilities contained in 4 CCR 723-3,"
the Commission made minor revisions to Rule 3412. These revisions included updates
for clarity regarding the Low Income Program, in addition to consistency with recent revisions to
the Commission’s rules of practice and procedure contained in 4 CCR 723-1. Through the
proposed rules, we suggest further revision to more fully clarify the Commission’s interest in
having Low Income Programs effectively provide benefits to low income ratepayers.
For example, for these purposes we revise Rule 3412(c), defining participant eligibility, and

Rule 3412(d), clarifying the enrollment process.

10. We propose revisions to Rule 4412 for natural gas utilities to parallel the changes
adopted to Rule 3412 in Proceeding No. 15R-0699E. Other proposed rule changes for Rule 4412
regulating natural gas utilities” Low Income Programs are intended to mirror applicable,
proposed changes for Rule 3412 regulating electric utilities.

D. Conclusion

11.  The statutory authority for the rules proposed here is found at 8§ 24-4-101, et

seq., 40-1-101, et seq., 40-2-108, 40-3-102, 40-3-103, 40-3-106, 40-4-101, and 40-4-108, C.R.S.

12. Prior to our issuance of this NOPR, consistent with § 24-4-103(2), C.R.S.,
representative groups of participants with an interest in the subject matter of this rulemaking

were established, submitted views, and participated informally on the proposals

" Through Proceeding No. 15R-0699E, the Commission revised its rules regulating electric utilities
contained in 4 CCR 723-3, consistent with Senate Bills (SB) 15-046 and 15-254 and House Bills (HB) 15-1284 and
15-1377, which modified the renewable energy statute, § 40-2-124, C.R.S., and the statute authorizing community
solar gardens, § 40-2-127, C.R.S. The Commission also updated the low income rules, references to federal rules,
and procedures for testing services meters upon a customer’s request, in addition to updates consistent with recent
changes to the rules of practice and procedure.
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under consideration. These participants are included on the list of persons who receive

notification of the NOPR.

13. The proposed changes to the Electric Rules are set forth in legislative
(i.e., strikeout and underline) format (Attachment A) and final format (Attachment B).
Changes to the Gas Rules are also set forth in legislative format (Attachment C) and final format
(Attachment D). These attachments are available through the Commission’s Electronic Filings
(E-Filings) system at:

https://www.dora.state.co.us/pls/efi/EFI.Show Docket?p session id=&p docket id=16R-0607EG.

14.  This matter is referred to an Administrative Law Judge (ALJ) for the issuance of a

recommended decision.

15. The ALJ will conduct a hearing on the proposed rules and related issues on
September 19, 2016. Interested persons may submit written comments on the rules and present

these orally at hearing, unless the ALJ deems oral presentation unnecessary.

16.  We encourage interested persons to recommend rule revisions to the Electric
Rules and Gas Rules relevant to Low Income Programs, including, but not limited to,
the specific revisions discussed above. The Commission encourages interested persons to submit
written comments before the hearing scheduled in this matter. In the event interested persons file
comments before the hearing, the Commission requests that initial comments be filed no later
than August 29, 2016. The Commission further requests that comments responsive to initial
comments be submitted no later than September 12, 2016. The Commission prefers that

comments be filed in this Proceeding No. 16R-0607EG using its E-Filing System at:

http://www.dora.state.co.us/pls/efi/EFl.homepage.
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1. ORDER

A. The Commission Orders That:
1. This Notice of Proposed Rulemaking, and Attachments A and C shall be filed

with the Colorado Secretary of State for publication in the August 25, 2016, edition of

The Colorado Register.

2. This matter is referred to an Administrative Law Judge for the issuance of a

recommended decision.

3. Ahearing on the proposed rules and related matters shall be held as follows:

DATE:  September 19, 2016
TIME: 9:00 a.m. until not later than 5:00 p.m.

PLACE: Commission Hearing Room
1560 Broadway, Suite 250
Denver, Colorado

At the time set for hearing in this matter, interested persons may submit written comments and

may present these orally unless the Commission deems oral comments unnecessary.
4, Interested persons may file written comments in this matter before hearing.

5. The Commission requests that initial pre-filed comments be submitted no later
than August 29, 2016, and that any pre-filed comments responsive to the initial comments
be submitted no later September 12 2016. The Commission will consider all submissions,
whether oral or written. The Commission prefers that comments be filed in this Proceeding No.

16R-0607EG using its E-Filing System at http://www.dora.state.co.us/pls/efi/EFI.homepage.

6. This Order is effective on its Mailed Date.
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B.  ADOPTED IN COMMISSIONERS' WEEKLY MEETING
August 10, 2016.

(SEAL) THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

JOSHUA B. EPEL

GLENN A. VAAD

ATTEST: A TRUE COPY

FRANCES J. KONCILJA

Commissioners

Doug Dean,
Director



