BEFORE THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

	IN THE MATTER OF PUBLIC SERVICE COMPANY OF COLORADO’S SENATE BILL 07-100 DESIGNATION OF ENERGY RESOURCE ZONES AND TRANSMISSION PLANNING REPORT.

	)

)

)

)

)


	DOCKET NO. 07M-446E


INITIAL COMMENTS OF THE COLORADO OFFICE OF CONSUMER COUNSEL


The Colorado Office of Consumer Counsel (“OCC”), by and through its undersigned counsel, hereby submits the following Initial Comments with regard to Public Service Company of Colorado’s (“Public Service” or “Company”) October 31, 2007 filing entitled Senate Bill 07-100 Designation of Energy Resource Zones and Transmission Planning Report (“Public Service’s 2007 ERZ Report”).  Public Service’s 2007 ERZ Report was filed in compliance with § 40-2-126 (2), C.R.S.
INTRODUCTION


On November 16, 2007, the Commission issued Decision No. C07-0971, Order Setting Notice and Comment Period (“Order”).  In its Order, the Commission stated that interested parties may file comments on Public Service’s 2007 ERZ Report by December 17, 2007 and reply comments by December 31, 2007.  The Commission also encouraged parties to conduct a legal analysis as to the Commission’s authority to approve or modify a utility’s designation of energy resource zones pursuant to the requirements of §40-2-126, C.R.S.  

The OCC appreciates the opportunity to provide its Initial Comments, which will include a series of questions generated from its review of Public Service’s 2007 ERZ Report, its legal analysis as requested by the Commission, and two policy recommendations for the Commission’s consideration.
QUESTIONS REGARDING PUBLIC SERVICE’S 2007 ERZ REPORT

The OCC has included a number of questions, the answers to which it believes will assist the Commission in its decision regarding how it should address Public Service’s 2007 ERZ Report.  It is hoped that Public Service will address these questions in its reply comments.   
· When will the feasibility studies discussed on page 16 relating to Public Service’s possible participation in Eastern Plains Transmission Project (“EPTP”) be completed?
· On page 33 it states that based on normal operational flows Public Service will have additional transfer capability from the Lamar area to Denver; please quantify summer and winter amounts in terms of megawatts.
· Is this the same 80 MW that will be available in southeastern Colorado (Zone 3) as discussed in Volume 1, page 1-81, under the section called Coordination With The Requirements of SB07-100 in the Company’s 2007 Colorado Resource Plan, Docket No. 07A-447E?
· Please explain why once the terminations are upgraded at the Boone and Lamar Substations, the line will have a thermal rating of 620 MVA, but an operational limit of only approximately 300 MVA.

· What would need to happen to increase the operational MVA of the Boone-Lamar line to be closer to its thermal rating of 620 MVA?

· Besides these termination upgrades, what else can be done to provide more transmission capacity, other than waiting for the EPTP project, in Zone 3?

· Can Public Service provide cost estimates to the preceding questions?

· Has the denial of the air permit in Kansas for the Holcomb generation additions influenced Public Service’s consideration for other possible projects in Zones 2 and 3?
· Would a delay in the EPTP project of two years, due to the appeal by Tri-State Generation and Transmission, lead Public Service to conclude that it should proceed with another project on its own rather than wait to participate in the EPTP project?
· Other than the brief references of encouraging local ownership of renewable resources on pages 3 and 18, can Public Service provide more information regarding how its designated resource zones encourages local ownership of renewable resources?  

· For instance, how many of the proposed projects on Attachment 2 are community-based projects or other forms of local ownership projects?

· It may be related to the respective timing of the various filings Public Service has recently made with the Commission, but are there any other plans for Public Service treatment to or acquisition of eligible energy from community based projects other than the two statements shown below?

· Within Public Service’s 2008 Compliance Plan case, it states in Volume 1, Section 5, page 12 the following, as it relates to medium solar projects:  “The acquisition plan calls for 4 MW of capacity to be available in this category for 2008, with 2 MW dedicated to Community-Based projects.”

· Also in Volume 1, page 1-82 of Public Service’s 2007 Colorado Resource Plan it states:  “Public Service is interested in attracting community-based project and we intend to do so outside of the competitive bid processes that we are establishing through our RFPs, as we are permitted to do by Rule 3611.”
· Is Public Service’s ability to become an “exporter” of renewable energy in the western United States primarily contingent upon the completion of Tri-State’s EPTP project since it appears that the Pawnee-Smoky Hills line and the stated upgrades are intended to meet its own load needs along the Front Range of Colorado?
LEGAL ANALYSIS

As indicated above, the Commission encouraged parties to conduct a legal analysis as to the Commission’s authority to approve or modify a utility’s designation of energy resource zones pursuant to the requirements of §40-2-126, C.R.S.  
The OCC’s analysis of applicable Colorado statutes and Commission rules concludes that the Commission can require a utility to file modifications and updates to its bi-annual Energy Resource Zone Report (“ERZ Report”)
.   A possible modification to an ERZ Report could include the designation of the energy resource zones themselves.  
The Commission authority regarding reports is vested in § 40-3-110, C.R.S. and Commission Rule 4 CCR 723-3-3006(m), as shown below.
40-3-110. Information furnished commission - reports.
Statute text

Every public utility shall furnish to the commission at such time and in such form as the commission may require a report in which the utility shall specifically answer all questions propounded by the commission upon or concerning which the commission may desire information. The commission has the authority to require any public utility to file monthly reports of earnings and expenses and to file periodical or special or both periodical and special reports concerning any matter about which the commission is authorized by articles 1 to 7 of this title or in any other law to inquire or to keep itself informed or which it is required to enforce. All reports shall be under oath. (Emphasis added)
3006. Reports.  

(m) A utility shall file with the Commission such special reports as the commission may require.
Since this statute and Commission rule authorizes the Commission to require every public utility to file any special report, it can likewise order that any submitted ERZ Report be modified if the Commission concludes there is a need to change the ERZ report or the energy resource zones themselves.  This is premised on the assumption that the Commission finds this change is necessary because it is required to enforce a law or in order to keep itself informed.  Moreover, the OCC believes the Commission can require updates to any ERZ Report if the Commission finds the same type of necessity discussed above.

The Commission’s broad authority over public utilities’ facilities may also allow it to change a utility’s energy resource zone designation.  However, in order to invoke this authority, the Commission would likely need to make this determination through a hearing process.  This facilities based authority to change energy resource zones is vested in § 40-4-101 and 102, C.R.S., as shown below.
40-4-101. Regulations, service, and facilities prescribed.
Statute text

(1) Whenever the commission, after a hearing upon its own motion or upon complaint, finds that the rules, regulations, practices, equipment, facilities, or service of any public utility or the methods of manufacture, distribution, transmission, storage, or supply employed by it are unjust, unreasonable, unsafe, improper, inadequate, or insufficient, the commission shall determine the just, reasonable, safe, proper, adequate, or sufficient rules, regulations, practices, equipment, facilities, service, or methods to be observed, furnished, constructed, enforced, or employed and shall fix the same by its order, rule, or regulation. (Emphasis added)

40-4-102. Extensions and improvements prescribed - when.
Statute text

(1) Whenever the commission, after a hearing upon its own motion, upon appeal by a public utility or power authority from a local government action pursuant to section 29-20-108 (5), C.R.S., or upon complaint, finds that the additions, extensions, repairs, or improvements to or change in the existing plant, equipment, facilities, or other physical property of any public utility or of any two or more public utilities ought reasonably to be made, that a new structure should be erected to promote the security or convenience of its employees or the public or in any other way to secure adequate service or facilities, or that the conditions imposed by a local government action unreasonably impair the ability of a public utility or power authority to provide safe, reliable, and economical service, the commission shall make and serve an order directing that such additions, extensions, repairs, improvements, or changes be made or such structure be erected in the manner and within the time specified in such order. If the commission orders the erection of a new structure, the selection of the site for such structure shall be subject to the approval of the commission. If a public utility or power authority appeals an order from a local government action under section 29-20-108, C.R.S., the commission may require that the public utility or power authority reimburse the commission for the reasonable expenses, attorney fees, and expert witness fees the commission incurs in reviewing the appeal. Any fee collected pursuant to this section shall be remitted to the state treasurer, who shall credit such fee to the public utilities commission fixed utility fund created pursuant to section 40-2-114. (Emphasis added)

In conclusion, the OCC suggests that the Commission has two possible statutorily based ways to modify or change a utility’s designation of its energy resource zones.  The statutory authority for such a change is set forth in sections 40-3-110, 40-4-101 and 40-4-102 C.R.S. and are premised on that due process has been provided and in the Commission’s opinion such a change is necessary in order to enforce the law.
POLICY CONSIDERATIONS

Although the Commission did not specifically request comments on the public policy aspects of ERZ Reports in Decision No. C07-0971, the OCC submits the following policy recommendations for the Commission’s consideration.
Recommendation #1:
The Commission should require a utility to file updates to its ERZ Reports in every even numbered year.  

The Commission has previously found annual updates to be necessary regarding a utility’s electric resource plan, see Rule 3614(a).  It would likewise be good public policy to require annual updates to the ERZ reports.  A lack of transmission has been cited as a reason for preventing or delaying more renewable energy development in the State.  While Public Service’s 2007 ERZ report describes the short- and long-term transmission planning efforts that are currently being studied or evaluated to the Colorado transmission system, there are many entities which influence this outcome.  Public Service’s 2007 ERZ Report lists the many entities or groups which can shape the Colorado transmission system:  the Colorado Coordinated Planning Group, Western Area Power Administration, Rocky Mountain Reserve Group, Western Electricity Coordination Council, the Rocky Mountain Power Area, the Federal Energy Regulatory Commission, and the North American Electric Reliability Corporation.  It would be prudent for the Commission to be kept apprised, through annual updates, of the actions taken or being considered by these entities since it could likely impact Colorado’s future transmission system.  Since Public Service would likely be participating or tracking such developments in its day-to-day operations, it should be relatively easy for it to provide the Commission and the general public information on transmission-related developments through an annual update.
Recommendation #2:
The Commission should commence a rulemaking to formalize the submission and review of ERZ and annual update reports.

The format of the proposed ERZ Rules should mirror the current structure of the Commission’s Rules 4 CCR 723-3-3206(c), (f) and (h) relating to transmission facilities.  Namely the proposed ERZ rules should:
· Formalize the bi-annual filing October 31st date of reports in odd numbered years.

· Adopt a bi-annual update report in even numbered years which would be due on October 31st.
· Provide a process for the Commission to open a docket in each of the odd numbered years.
· The annual updates would be filed in the respective odd numbered year’s docket.

· Require the Commission to give electronic notice of the ERZ Reports and bi-annual update reports and post a copy on its website.
· Commission could develop its own electronic mailing list of interested persons based on a person’s request to receive the notice.  The notice would also include a link to the ERZ Report on the Commission’s website, the docket number, and the filing dates for the initial and reply comments.
· Set a 30-day response time to the bi-annual ERZ reports and bi-annual updates for interested persons to provide initial comment.
· The notice period would start on the date of electronic service of the notice.  

· Interested person could include in their initial comments questions for the utility to address in its reply comments.
· Interested persons who wished to have a hearing on the ERZ Report would need to include sufficient justification for such a request in their initial comments.  
· Set a 20-day period for the utility to respond to the various initial comments to the bi-annual ERZ Reports and annual updates.
· The utility may choose not to respond to any questions included in the initial comments, but risk leaving the Commission with incomplete information. 
· The utility will also be allowed to respond to any request(s) for hearing.

· Set a fixed time following the reply of the utility for Commission to discuss the initial and reply comments in a public forum to determine what action, if any is needed regarding the ERZ Reports or annual updates.  
· This could be at a Commissioner Weekly Meeting where the Advisory Staff facilitates the discussion. 
· Or in more of a roundtable format where an exchange could occur between the Commissioners, utilities and interested persons.
· Or it may need to be in the form of a hearing, if the Commission wishes to exercise its authority under sections 40-4-101 and 40-4-102.

· The Commission would issue a written order memorializing its decision from the public discussion process on the need for hearing, whether any modifications are needed to the ERZ Report, or whether the ERZ Report docket for that year is complete and awaiting an annual update.  
CONCLUSION


WHEREFORE, the Colorado Office of Consumer Counsel respectfully submits its Initial Comments regarding Public Service Company of Colorado’s October 31, 2007 filing entitled Senate Bill 07-100 Designation of Energy Resource Zones and Transmission Planning Report.

DATED this 17th day of December 2007.
Respectfully Submitted,

JOHN W. SUTHERS

Attorney General
BY:  _________________________
Stephen W. Southwick, #30389

First Assistant Attorney General

Office of the Attorney General

1525 Sherman Street, 7th Floor

Denver, Colorado 80203

(303) 866-5869

(303) 866-5342 (Fax)

stephen.southwick@state.co.us
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� § 40-2-126, C.R.S. requires a utility subject to the Commission’s rate-regulated jurisdiction to make a filing every two years.
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