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I. STATEMENT  

1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this case.  The procedural history is repeated here as necessary to put the instant Interim Decision in context.  

2. On December 14, 2016, the Larimer Emergency Telephone Authority (LETA 
or Complainant) filed a formal Complaint against Qwest Corporation, doing business as CenturyLink QC (CenturyLink or Respondent).  That filing commenced this Proceeding.  

3. On December 21, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

4. On December 20, 2016, the Commission issued, and served on Respondent, an Order to Satisfy or Answer.  

5. On January 27 2017, Respondent filed (in one document) a Motion to Dismiss, or in the Alternative, Answer.  On February 3, 2017, Complainant filed its Response to the Motion to Dismiss; in that filing, Complainant opposed the motion.  On March 6, 2017, by Decision No. R17-0177-I, the ALJ denied the Motion to Dismiss.  

6. The Answer filed by Respondent on January 27, 2017 put this matter at issue.  

7. On March 24, 2017, by Decision No. R17-0236-I, the ALJ scheduled a September 19 and 20, 2017 evidentiary hearing in this Proceeding; established the procedural schedule (i.e., filings dates) in this case; and established some of the procedures and processes that govern this case.  

8. On April 17, 2017, the Boulder Regional Emergency Telephone Service Authority (BRETSA) filed (in one document) a Motion to Intervene Out of Time by Right, or in the Alternative to Permissively Intervene [BRETSA Motion], and Entry of Appearance.  

9. BRETSA represents that CenturyLink does not oppose the BRETSA Motion.  

10. On May 1, 2017, LETA filed its Response in Opposition to BRETSA’s Motion to Intervenor Out of Time by Right, or in the Alternative to Permissively Intervene (Response).  In that filing, LETA opposes the motion for leave to intervene out of time, the claimed intervention as of right, and the alternative motion for leave to intervene.  

A. Motion for Leave to File Intervention Out of Time.  

11. BRETSA acknowledges that the intervention is late-filed.  In support of its motion for permission to file its intervention out-of-time and as good cause to grant its request, BRETSA states:  (a) BRETSA’s initial reading of the Complaint did not alert BRETSA that resolution of issues in this Proceeding could have an impact on BRETSA; (b) LETA’s Response to the Motion to Dismiss and CenturyLink’s Answer alerted BRETSA that the outcome of this Proceeding may have a financial or other impact on BRETSA and its constituents; (c) after BRETSA’s counsel reviewed the filings in this Proceeding and determined that BRETSA should intervene, it was necessary to obtain approval to intervene from BRETSA’s Board of Directors; (d) for various reasons, the approval process took some time; (e) at its April 14, 2017 (Friday) meeting, the BRETSA Board of Directors gave final approval of intervention; and (f) BRETSA filed the BRETSA Motion on April 17, 2017 (Monday).  For these reasons, BRETSA asserts that the ALJ should permit it to file its intervention out of time (i.e., late).  

LETA opposes BRETSA’s request for leave to file an intervention out of time.  LETA requests that the ALJ deny the BRETSA request because, pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1500,
 BRETSA has the burden of proof with respect to the relief it seeks; pursuant to Rule 4 CCR 723-1-1401(a), BRETSA must establish good cause to be permitted to intervene late; and BRETSA has not shown good cause.  LETA asserts that BRETSA has failed to show good cause because:  (a) the Complaint at 18-21 sets out LETA’s requests for relief; (b) the relief sought has not changed since the Complaint was filed; (c) the delay caused by obtaining approval to intervene from the BRETSA Board of Directors is unconvincing because “BRETSA could have called a special meeting or even had board members vote by e-mail if permitted” as time was of the essence (Response at 7); (d) permitting BRETSA’s late intervention prejudices LETA because BRETSA’s position on the issues appears 

12. aligned (at least to some extent) with CenturyLink’s position; and (e) permitting BRETSA’s late intervention also prejudices LETA because  

LETA and CenturyLink discussed and agreed to the concept of Joint Stipulated Facts and Joint Stipulated Exhibits by May 26, 2017.  The facts and the exhibits will be based upon those framed by LETA’s Complaint, none of which relate to or involve BRETSA.  BRETSA was not involved.  BRETSA’s attempt to interject itself into this Proceeding and the process of drafting Joint Stipulated Facts and Joint Stipulated Exhibits (as requested in paragraph 15 of [the BRETSA] Motion) would not be helpful and could even be counterproductive.  
Response at 7 (underlining in original).  
13. Rule 4 CCR 723-1-1401(a) states:  “The Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.”  Whether to grant permission to file a late intervention is within the sound discretion of the ALJ, provided the movant (here, BRETSA) establishes good cause for the late filing.  

14. With respect to the portion of the BRETSA Motion that seeks leave to file an intervention out of time, the ALJ finds the motion states good cause for the late filing.  In addition, in view of the extended procedural schedule, permitting the late intervention will not prejudice any party.
  Exercising her sound discretion, the ALJ will grant BRETSA leave to file its intervention out of time.  

15. Having permitted the late filing, the ALJ now addresses:  (a) whether the late-filed intervention is of right or by permission; and (b) if intervention is permitted, whether to order “reasonable procedural requirements,” as permitted by Rule 4 CCR 723-1-1401(a).  

B. Intervention as of Right.  

16. With respect to its intervention as of right, BRETSA states that § 24-4-105(2)(c), C.R.S., requires that “[a] person who may be affected or aggrieved by agency action shall be admitted as a party to the proceeding[]” (BRETSA Motion at 2, quoting § 24-4-105(2)(c), C.R.S. (italics in motion)); Rule 4 CCR 723-1-1401(b) requires the notice of intervention as of right to “state the basis for the claimed legally protected right that may be affected by the proceeding”; and BRETSA is a party as of right because its legally-protected rights may be affected by the decision in this Proceeding.  
17. Specifically, BRETSA asserts that its legally-protected rights may be affected by a decision in this Proceeding because:  (a) the Complaint appears to request physical route diversity to Allenspark and Estes Park, Colorado; (b) 9-1-1 calls from Allenspark are delivered to the Boulder County Communications Center, and BRETSA is financially responsible for (among other things) CenturyLink charges for the delivery of those calls; (c) “BRETSA may well be held responsible for costs of provision of route diversity to Allenspark, as requested by LETA to provide route diversity to Estes Park” (BRETSA Motion at ¶ 5 (footnote omitted)); (d) LETA acknowledges that, in the Complaint, it “raise[s] issues that go to the question of whether costs of [route] diversity to the Estes Valley can and should be shared and, if so, how and when” (BRETSA Motion at ¶ 8, quoting LETA’s Response to the Motion to Dismiss at 10); and (e) the “potential for diversity of transport facilities to Allenspark is a matter of great interest to BRETSA, due to the occurrence of 9-1-1 outages impacting that area” (id. at ¶ 6).  As further support, BRETSA asserts:  

It makes sense to develop a [route] diversity solution in a more collaborative process including interested parties, including BRETSA, to find the most 
cost-effective solution.  Otherwise, CenturyLink could fully comply with the Commission’s Rules and satisfy the Complaint by developing and tariffing [a] solution which did not involve facilities-sharing or cost-sharing among interested parties, and which LETA as the requesting customer would then decline to take under the CenturyLink tariff offering.  
Id. at ¶ 8 (italics in original)(footnote omitted).  For these reasons, BRETSA concludes:  

 
LETA having formally requested [route] diversity for Allenspark and 
filed its Complaint in pursuit of diversity for Allenspark as well as Estes Park, 
which could benefit BRETSA’s constituents but also impose crushing costs 
upon BRETSA, BRETSA should indubitably be a party to this transparent, 
problem-solving proceeding in which potential solutions for such diversity are to be vetted by interested parties.  

Id. at ¶ 9.  

18. In opposition to the argument that BRETSA is an intervenor as of right, LETA states that BRETSA has not met the requirements of § 24-4-105(2)(c), C.R.S., or of Rule 4 CCR 
723-1-1401(b).  Specifically, LETA asserts:  (a) the Complaint at 18-21 sets out the requests for relief; (b) BRETSA has not identified one request for relief that may impact BRETSA, and there is none; (c) LETA has neither identified nor referred to BRETSA as an entity that may be financially responsible for the requested route diversity; (d) the appropriate forum for BRETSA to raise its issues is the subsequent proceeding commenced to consider CenturyLink’s proposed cost-based tariff rates to provide route diversity (assuming CenturyLink is ordered or agrees to file such tariffs as a result of this Proceeding), and BRETSA will have an opportunity to raise its issues at that time; (e) the BRETSA Motion does not state the matters it claims should be decided, as required by § 24-4-105(2)(c), C.R.S.; and (f) the BRETSA Motion does not state the basis for the claimed legally-protected right, as required by Rule 4 CCR 723-1-1401(b).  As additional grounds, LETA relies on Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 24(a), which governs intervention as of right in civil litigation and allows denial of intervention as of right where “the [movant’s] interest is adequately represented by existing parties.”  LETA asserts that BRETSA’s interests are represented adequately in this Proceeding and that BRETSA does not contend otherwise.  For these reasons, LETA opposes recognizing BRETSA as an intervenor as of right in this Proceeding.  

19. Section 24-4-105(2)(c), C.R.S., provides in pertinent part:  


A person who may be affected or aggrieved by agency action shall be admitted as a party to the proceeding upon his filing with the agency a written request therefor, setting forth a brief and plain statement of the facts which entitle him to be admitted and the matters which he claims should be decided.  ...  

20. Rule 4 CCR 723-1-1401(b) governs interventions as of right.  As relevant here, that Rule states:  

 
A notice of intervention as of right ... shall state the basis for the claimed legally protected right that may be affected by the proceeding.  No decision 
shall be entered permitting intervention in response to a notice of intervention as 
of right.  
21. The ALJ finds that, as required by Rule 4 CCR 723-1-1401(b), the BRETSA Motion identifies legally protected rights that may be affected by a decision in this Proceeding.
  In this regard, the ALJ notes that LETA does not dispute BRETSA’s assertion that, due to LETA’s request for route diversity involving Allenspark, Colorado, BRETSA may be affected financially by the decision in this Proceeding.  In addition, the ALJ finds that this Proceeding, in which the issues of route diversity to Allenspark and Estes Park, Colorado and of cost allocation are teed up by the Complaint,
 is the appropriate forum for BRETSA to raise its issues and to have them decided.
  Finally, and without deciding whether to rely on the Colo.R.Civ.P. 24(a) standard for intervention as of right, the ALJ finds that neither LETA nor CenturyLink adequately represents BRETSA’s interests as identified in the BRETSA Motion.  

22. The ALJ finds that BRETSA is an Intervenor as of right and is a Party in 
this Proceeding.  

23. LETA, BRETSA, and CenturyLink, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this matter.  

24. Rule 4 CCR 723-1-1401(a) states:  “The Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.”  Pursuant to this Rule, the ALJ finds to be reasonable, and will impose on BRETSA, these procedural requirements:  First, BRETSA is advised and is on notice that it must take this Proceeding as BRETSA finds it, which includes (inter alia) the evidentiary hearing dates and the procedural schedule established in Decision No. R17-0236-I.  Second, BRETSA is advised and is on notice that the ALJ will hold BRETSA to its representations:  While at this time  

BRETSA does not anticipate filing testimony, or presenting witnesses[,] BRETSA does anticipate participating in discovery, cross examination of witnesses at the evidentiary hearing, motions practice, filing briefs and statements of position, and participating in any stipulation or settlement discussions (including joint stipulated facts, to the extent (i) they have not already been completed and (ii) BRETSA’s participation will not interfere with Complainant and Respondent meeting the procedural deadline for filing stipulated facts).  
BRETSA Motion at ¶ 15 (emphasis supplied).  
C. Intervention by Permission.  

25. The ALJ has found that BRETSA is an Intervenor as of right.  As a result, the ALJ will deny as moot the alternative motion for leave to intervene by permission.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Intervene Out of Time by Right, which motion was filed on April 17, 2017 by the Boulder Regional Emergency Telephone Service Authority, is granted.  

2. The Boulder Regional Emergency Telephone Service Authority is granted leave to file out of time its intervention in this Proceeding.  

3. The Boulder Regional Emergency Telephone Service Authority is an Intervenor as of right and a Party in this Proceeding.  

4. The Boulder Regional Emergency Telephone Service Authority is held to the reasonable procedural requirements as stated in ¶ 24 of this Interim Decision.  

5. The Alternative Motion to Permissively Intervene, which motion was filed 
on April 17, 2017 by the Boulder Regional Emergency Telephone Service Authority, is denied 
as moot.  

6. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  
7. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  The ALJ finds unpersuasive LETA’s arguments with respect to prejudice to it that may result from permitting the late filing.  


�  This also suffices to meet the requirements of § 24-4-105(2)(c), C.R.S.  


�  See, e.g., Complaint at 18-19 (request for declaratory order with respect to “whether a portion of the monthly recurring charges that CenturyLink receives from the governing bodies across Colorado under its current tariff(s) were intended to address Physical Diversity, and if so, stating” three specific pieces of information); id. at 20 (request for order requiring CenturyLink to file its “position as far as allocation of the cost of the proposed Physical Diversity and the basis therefore” (emphasis supplied)).  


�  This finding does not limit, and is not intended to limit, the issues that BRETSA may raise in this Proceeding.  In addition, this finding does not, and cannot, address or limit the issues that BRETSA may raise in a subsequent proceeding commenced to consider CenturyLink’s proposed cost-based tariff rates to provide route diversity, assuming CenturyLink is ordered or agrees to file such tariffs as a result of this Proceeding.  
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