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I. STATEMENT  

1. On January 30, 2017, Colorado Transport (Colorado Transport or Applicant) filed an Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  That filing commenced this Proceeding.  

2. On February 6, 2017, Colorado Transport filed an Amendment to the January 30, 2017 filing.  Unless the context indicates otherwise, reference in this Decision to the Application is to the January 30, 2017 filing as amended on February 6, 2017.  

3. On February 6, 2017, the Commission issued its Notice of Application Filed (Notice) in this Proceeding (Notice at 2); established an intervention period; and established a procedural schedule.  Decision No. R17-0210-I
 vacated that procedural schedule.  
4. The following intervened as of right:  Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Alpine Taxi); City Cab, LLC (City Cab); Silverton Shuttle; and Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi).  

5. Alpine Taxi, City Cab, Silverton Shuttle, and Sunshine Taxi, collectively, are the Intervenors; and each individually is an Intervenor.  Applicant and Intervenors, collectively, are the Parties; and each individually is a Party.  

6. In this Proceeding, Applicant is represented by Mr. Jay Mendoza, an individual who is not an attorney.
  Each Intervenor is represented by legal counsel in this Proceeding.  

7. On March 15, 2017, by Minute Order, the Commission deemed the Application complete as of that date.  Pursuant to § 40-6-109.5(2), C.R.S., and absent an enlargement of time by the Commission or Applicant’s waiver of the statutory provision, a Commission decision in this Proceeding should issue not later than October 11, 2017.  

8. On March 15, 2017, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

9. On April 3, 2017, by Decision No. R17-0258-I and as relevant here, the 
ALJ scheduled a May 18 and 19, 2017 evidentiary hearing; established the procedural schedule (that is, filing dates) in this Proceeding; and advised the Parties of the procedures that govern this Proceeding and the evidentiary hearing.  

10. On April 14, 2017, Intervenors Alpine Taxi and Sunshine Taxi (collectively, Movants) filed (in one document) Joint Motions (a) in Limine and to Dismiss the Application [Motion to Dismiss], (b) Alternatively, for an Enlargement of Time to Supplement Intervenors’ Lists of Witnesses and Exhibits [Motion for Enlargement of Time], and (c) to Shorten the Response Time to the Within Motions in Limine and to Dismiss to April 21, 2017 [Motion to Shorten Response Time].  

11. On April 17, 2017, by Decision No. R17-0305-I, the ALJ granted the Motion to Shorten Response Time and shortened, to and including April 21, 2017, the response time to the Motion to Dismiss and the Motion for Enlargement of Time.  

12. The time for filing a response to the Motion to Dismiss and to the Motion for Enlargement of Time has expired.  No response to the Motion to Dismiss was filed, and no response to the Motion for Enlargement of Time was filed.  

13. Pursuant to § 40-6-109(2), C.R.S., the ALJ transmits to the Commission the record and a recommended decision in this Proceeding.  

II. FINDINGS, DISCUSSION, AND CONCLUSION  
A. Procedural Background.  

14. On March 17, 2017, by Decision No. R17-0210-I, the ALJ ordered Applicant to consult with Intervenors and then to make, not later than March 31, 2017, a filing that:  (a) contained a procedural schedule, including a hearing date, that is satisfactory to the Parties; and (b) addressed the issues discussed in that Interim Decision.  Decision No. R17-0210-I at ¶ 26 set out the filing dates that the procedural schedule must contain.  The ALJ also ordered Intervenors to cooperate with Applicant with respect to the March 31, 2017 filing.  

15. Review of the Commission file in this Proceeding reveals that, on March 17, 2017, through the E-Filings System and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1205(b),
 the Commission served Decision No. R17-0210-I on the Parties, each of 
which is registered with the E-Filings System.
  Applicant and Intervenors received Decision 
No. R17-0210-I and (as shown in ¶ 16 of this Decision) have actual knowledge of the 
March 31, 2017 filing requirement and of the requirement to consult that are contained in that Interim Decision.  

16. As discussed in Decision No. R17-0258-I at ¶¶ 17-22, each Intervenor filed its proposed procedural schedule, its proposed hearing dates, and its dates of unavailability because, despite the consultation requirement in Decision No. R17-0210-I, Applicant did not contact any Intervenor.  In addition, Movants provided the Applicant, by e-mail, with procedural schedule and hearing date proposals; and Applicant did not respond to their proposals.  

17. Review of the Commission file in this Proceeding reveals that Colorado Transport did not made the filing required by Decision No. R17-0210-I at ¶ 25 and Ordering Paragraph No. 6.  Review of the Commission file in this Proceeding reveals that Colorado Transport did not request additional time within which to make that filing.  Colorado Transport’s failure to make the filing required by Decision No. R17-0210-I at ¶ 25 and Ordering Paragraph No. 6 is unexplained and is unexcused.  

18. On April 3, 2017, by Decision No. R17-0258-I and as pertinent here, the ALJ established the procedural schedule in this Proceeding.  The procedural schedule contained this pertinent filing requirement:  not later than April 12, 2017, Applicant was to file its list of witnesses in its direct case and complete copies of the exhibits that it will offer in its direct case.  

19. In Decision No. R17-0258-I at ¶ 26, the ALJ ordered each Party to file a witness list that contained the following information for each listed witness:  (a) the name of the witness; (b) the address of the witness; (c) the business telephone number or daytime telephone number of the witness; and (d) a detailed summary of the testimony that the witness is expected to give at the hearing.  

20. With respect to witnesses at the evidentiary hearing, Decision No. R17-0258-I stated:  

 
The Parties are advised and are on notice that no person -- including the non-attorney representative of Applicant -- will be permitted to testify on 
behalf of a Party (except in Applicant’s rebuttal case) unless the person is identified on the list of witnesses filed in accordance with ¶¶ 25 and 26 of [Decision No. R17-0258-I].  

Decision No. R17-0258-I at ¶ 27 (bolding and italics in original).  See also id. at Ordering Paragraph No. 3 (same).  

21. In Decision No. R17-0258-I at ¶ 28, the ALJ also ordered each Party to file complete copies of all exhibits (except an exhibit offered in rebuttal or an exhibit to be used in 
cross-examination) that the Party would offer in the Party’s case.  

22. With respect to documentary evidence at the evidentiary hearing, Decision No. R17-0258-I stated:  

 
The Parties are advised and are on notice that no document -- including 
the Application and its supporting documents -- will be admitted into evidence (except in Applicant’s rebuttal case or when used in cross-examination) 
unless that document is filed in accordance with ¶¶ 25 and 28 of [Decision No. R17-0258-I].  

Decision No. R17-0258-I at ¶ 29 (bolding and italics in original).  See also id. at Ordering Paragraph No. 4 (same).  
23. Review of the Commission file in this Proceeding reveals that, through the 
E-Filings System and pursuant to Rule 4 CCR 723-1-1205(b), on April 3, 2017, the Commission served Decision No. R17-0258-I on the Parties, each of which is registered with the E-Filings System.  Applicant is presumed to have received Decision No. R17-0258-I and to have knowledge of the procedural schedule, the mandated filings, and the advisements contained in that Interim Decision.  

24. As of the date of this Decision, Colorado Transport has filed neither its list of witnesses nor copies of its exhibits as required by Decision No. R17-0258-I.  As of the date of this Decision, Colorado Transport has not requested additional time within which to make the required filings.  Colorado Transport’s failure to comply with Decision No. R17-0258-I is unexplained and is unexcused.  

25. On March 17, 2017, the ALJ advised the Parties:  “The Parties are 
advised and are on notice that they must be familiar with, and must comply with, the Rules 
of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.colorado.gov/dora/puc.”  Decision No. R17-0210-I at ¶ 35 (bolding in original).  

26. On March 17, 2017, the ALJ advised the Parties:  “The Parties are advised and are on notice that a document is filed with the Commission on the date that the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the filing is not timely.”  Decision No. R17-0210-I at ¶ 38 (bolding and italics in original).  

27. On March 17, 2017, “Applicant and Mr. Mendoza [were] advised and [were] on notice that the non-attorney representative Jay Mendoza will be bound by, and will be held to, the same procedural and evidentiary rules and the same substantive law as those that bind and are applicable to licensed attorneys.”  Decision No. R17-0210-I at ¶ 24 (bolding in original).  

28. Each Interim Decision issued in this Proceeding contains an ordering paragraph that expressly holds the Parties to the advisements in all the Interim Decisions issued in this case.  

29. With this procedural background, the ALJ turns to the Motion to Dismiss.  

B. Motion to Dismiss.  

30. Movants ask the ALJ to issue an order in limine that precludes Applicant’s presenting testimonial evidence or documentary evidence in a direct case at the hearing and an order that dismisses the Application without prejudice.  

31. As good cause to issue the requested order, Movants recount the failure 
of Applicant to make the filings required by the procedural schedule and cite to the advisements in Decision No. R17-0258-I at ¶¶ 27 and 29 (quoted above).  In addition, Movants state:  (a) although required to do so by Decision No. R17-0258-I, Colorado Transport did not file its list of witnesses and copies of its exhibits; (b) to the extent they were able to do so without knowing the evidence that Colorado Transport proposes to offer at the evidentiary hearing, Alpine Taxi and Sunshine Taxi each filed a preliminary list of witnesses and exhibits; (c) Movants do not know, and cannot know, whether their proposed witnesses and exhibits meet Colorado Transport’s case because Colorado Transport has not made the required filings; and (d) Colorado Transport’s failure to make required filings has prejudiced Movants.  

32. Based on the advisements in Decision No. R17-0258-I at ¶¶ 27 and 29 and Ordering Paragraphs No. 3 and No. 4 and on Applicant’s failure to make the required filings and the resulting prejudice, Movants assert:  (a) the ALJ should grant their motion in limine and issue an order that precludes Applicant from offering any testimony and any documents in its direct case in support of the Application; (b) if the motion in limine is granted, Applicant cannot meet its burden of proof in this Proceeding because it cannot present evidence (i.e., a direct case) to support the Application; and (c) because Applicant cannot meet its burden of proof, the ALJ should grant the Motion to Dismiss and should dismiss the Application without prejudice.  

33. For the following reasons, the ALJ will grant the Motion to Dismiss;
 will dismiss the Application without prejudice; and will close this Proceeding.  

34. First, Applicant has made no filing in this Proceeding since the February 6, 2017 Amendment to the January 30, 2017 filing.  Applicant did not make the March 31, 2017 
filing required by Decision No. R17-0210-I; did not make the filings required by Decision No. R17-0258-I; and did not file a response to the Motion to Dismiss.  In addition, when contacted by Movants about a proposed procedural schedule and hearing dates, Applicant did not respond.  Based on its inaction and its failure to respond to the Interim Decisions, to the Motion to Dismiss, and to the Movants, Applicant appears to have decided not to proceed with (i.e., appears to have abandoned) the Application.  

35. Second, Rule 4 CCR 723-1-1400 governs motions.  Decision No. R17-0305-I provides:  

 
The Parties are advised and are on notice that failure to file, not later than April 21, 2017, a response to the Joint Motions (a) in Limine and to Dismiss the Application, (b) Alternatively, for an Enlargement of Time to Supplement Intervenors’ Lists of Witnesses and Exhibits will be deemed a confession of those joint motions (i.e., the ALJ will find that the non-responding Party does not oppose the relief sought).  See Rule 4 Code of Colorado Regulations (CCR) 
723-1-1400(d) (failure to respond to a motion may be deemed to be a confession of the motion).  

Decision No. R17-0305-I at ¶ 16 (bolding and italics in original) (footnote omitted).  This advisement notwithstanding, Colorado Transport did not file a response to the Motion to Dismiss.  Neither City Cab nor Silverton Shuttle filed a response to the Motion to Dismiss.  The Motion to Dismiss is unopposed.  In addition, pursuant to Rule 4 CCR 723-1-1400(d) and the advisement in Decision No. R17-0305-I at ¶ 16, the Motion to Dismiss is confessed -- that is, the dismissal without prejudice sought in the Motion to Dismiss is agreed to -- by Colorado Transport, City Cab, and Silverton Shuttle.  Thus, granting the Motion to Dismiss will not prejudice any Party.  
36. Third, as the Party that seeks Commission approval of the Application and issuance of a Certificate of Public Convenience and Necessity, Colorado Transport bears 
the burden of proof.  That burden of proof is met by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  
37. In the unopposed and confessed Motion to Dismiss, Movants establish, and the ALJ finds:  (a) Colorado Transport failed to file its list of witnesses and copies of its exhibits as required by Decision No. R17-0258-I; (b) based on that failure and the advisements in Decision No. R17-0258-I, the ALJ should grant the motion in limine and should issue an order in limine that precludes Colorado Transport from presenting witnesses and exhibits at the evidentiary hearing; and (c) given the order in limine, Colorado Transport cannot meet its burden of proof in this Proceeding because it can present neither witnesses nor documentary evidence in its direct case in support of the Application.  

38. Because Colorado Transport cannot meet its evidentiary burden and because Colorado Transport confessed the Motion to Dismiss, the ALJ finds and concludes that dismissal of the Application without prejudice is appropriate and will conserve the resources of the Commission and the Parties.  

39. The ALJ will grant the motion in limine, will grant the Motion to Dismiss, and will dismiss the Application without prejudice.  Given the dismissal, the ALJ will vacate the evidentiary hearing scheduled for May 18 and 19, 2017 and will vacate the procedural schedule established in Decision No. R17-0258-I.  

40. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That: 

1. Consistent with the discussion above in this Decision, the Joint Motions in Limine and to Dismiss the Application, which Joint Motions were filed on April 14, 2017 by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, and Tazco, Inc., doing business as Sunshine Taxi, are granted.  

2. Consistent with the discussion above in this Decision, Colorado Transport is precluded from presenting testimony or exhibits (or both) in its direct case in this Proceeding.  

3. Consistent with the discussion above in this Decision, the Application for New Permanent Authority to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire filed on January 30, 2017 by Colorado Transport, as amended on February 6, 2017, is dismissed without prejudice.  

4. The evidentiary hearing in this Proceeding scheduled for May 18 and 19, 2017 
is vacated.  

5. The procedural schedule in this Proceeding that is established in Decision No. R17-0258-I is vacated.  

6. The Joint Motions for an Enlargement of Time to Supplement Intervenors’ Lists of Witnesses and Exhibits, which Joint Motions were filed on April 14, 2017 by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, and Tazco, Inc., doing business as Sunshine Taxi, are denied as moot.  

7. Proceeding No. 17A-0068CP is closed.  

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  That Interim Decision was issued in this Proceeding on March 17, 2017.  


�  By Decision No. R17-0210-I, the ALJ granted Applicant permission to have Mr. Mendoza as its �non-attorney representative.  In that Interim Decision at ¶ 24, the ALJ advised Applicant and Mr. Mendoza that “Jay Mendoza will be bound by, and will be held to, the same procedural and evidentiary rules and the same substantive law as those that bind and are applicable to licensed attorneys.”  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Rule 4 CCR 723-1-1205(b) provides:  “All registered filers in the E-Filings System must have expressly agreed, through attestation, to accept service in all Commission proceedings through the E-Filings System.”  


�  Given the decision to grant the Motion to Dismiss, the ALJ will deny as moot the alternative Motion for Enlargement of Time.  
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