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I. STATEMENT

1. This Proceeding was commenced on March 9, 2017 by the issuance of Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 117777 to Red’s Towing (Red’s Towing or Respondent.)  

A. Procedural history

2. The CPAN issued on March 9, 2017 cites Respondent for violating Rule 6512(a) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (2014), in Denver, Colorado, for “Failure to immediately accept payment of the drop charge, towing, storage, and release charges if payment is offered in cash or valid major credit card (Invoice #89444).”  CPAN at 1.

3. A copy of the CPAN, including an advisement describing four options that Respondent has to resolve this civil penalty assessment notice, was served on Respondent by United States Certified Mail.  The Commission’s files reveal that the CPAN was delivered and “Left with individual” on March 9, 2017.  CPAN at 3-4, USPS Tracking Email Update.

4. On April 4, 2017, Counsel for the Staff of the Public Utilities Commission of the State of Colorado (Staff) entered their appearance.  

5. The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held April 5, 2017.  The undersigned ALJ was assigned to hear this CPAN.

B. Representation

6. Red’s Towing is the Respondent and a party, and it is not represented by legal counsel in this proceeding.  

7. Rule 1201(a), 4  CCR 723-1 of the Rules of Practice and Procedure requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado, except that, pursuant to Rule 1201(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, 
as provided in § 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found, if a party does not meet the criteria of this Rule, that:  (1) a filing made by non-attorneys on behalf of that party is void and of no legal effect; and (2) a non-attorney 
may not represent a party in Commission adjudicatory proceedings.  See, e.g., Decisions 
Nos. C05-1018 (issued August 30, 2005) in Proceeding No. 04A-524W; C04-1119 (issued September 28, 2004) in Proceeding No. 04G-101CP; and C04-0884 (issued August 2, 2004) in Proceeding No. 04G-101CP.  

8. This proceeding is an adjudicatory proceeding before the Commission.  
9. The Commission’s files reveal that Red’s Towing is the owner of PUC Permit No. T-03965 and is a corporation.   
10. To proceed in this matter without an attorney, Respondent must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1.  
11. Red’s Towing has the burden to prove that it is entitled to proceed in this case without an attorney.  To meet that burden of proof, a party must do the following:  First, a party must establish that it is a closely-held entity.  This means that a party must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, a party must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $15,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.
 
12. Respondent will be ordered either to obtain counsel or to show cause why 
Rule 1201, 4 CCR 723-1, does not require it to be represented in this matter by an attorney at law currently licensed in good standing before the Supreme Court of the State of Colorado.  
13. If Respondent elects to obtain counsel, then its counsel must enter an appearance in this matter on or before close of business on April 28, 2017.
14. If Respondent elects to show cause, it must make, on or before close of business on April 28, 2017, a verified (i.e., sworn) filing that:  (a) establishes that Respondent is a closely-held entity (that is, has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $15,000 and explains the basis for that statement; (c) identifies the individual who will represent Respondent in this matter; (d) establishes that the identified individual is an officer of Respondent; and (e) if the identified individual is not an officer of Respondent, has appended to it a resolution from Respondent’s board of directors that specifically authorizes the identified individual to represent Respondent in this matter.  

15. Respondent is advised and on notice that failure to make the filing described in ¶ 14 above, or to file its counsel’s entry of appearance, by April 28, 2017, will risk adverse findings and conclusions on the merits of this CPAN.    
C. Hearing and Procedural Schedule for Pre-hearing Filings by the Parties  

16. This proceeding will be set for an evidentiary hearing.

17. To facilitate the orderly and efficient litigation of this Proceeding, the ALJ finds and concludes that a procedural schedule should be adopted, so that each party will have an opportunity prior to the hearing to review detailed summaries of the testimony of the witness or witnesses the other party will call and to review copies of the exhibits the other party will present at the hearing.  Therefore, this Decision will order the Staff and the Respondent each to file, and to serve on each other (and counsel if they are represented by counsel), a list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits the Party will present at the hearing.

18. On or before May 3, 2017, Staff will be ordered to file, and to serve on Respondent (and its counsel if it is represented by counsel), its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.  

19. On or before May 23, 2017, Respondent will be ordered to file, and to serve on Staff and its counsel, its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.

D. Additional Advisements  

20. The Parties are advised and are on notice that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1.  The ALJ expects the Parties to be familiar with and to comply with these rules.  The rules are available on the Commission’s website (http://www.dora.colorado.gov/puc) and in hard copy from the Commission.  

21. The Parties are advised and are on notice that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule adopted in this Interim Decision.  The Parties are further advised and are on notice that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the adopted procedural schedule.  

22. Any Party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of all the evidence near the end of the hearing), as follows:  first, Staff may make an opening Closing Argument; second, Respondent may make a Closing Argument; and finally, Staff may make a final Closing Argument.  

23. The Parties are advised and are on notice that they are each responsible for filing pleadings and other documents with the Commission.  Pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1; a filing is made when the Commission receives 
the document.  Thus, if a document is placed in the mail on the date on which the document 
is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing a paper document, including the original and three copies.  Emailing pleadings and other documents to the Commissioners, the Director of the Commission, an ALJ, or other employees of the Commission does not constitute proper filing under Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  

24. Each Party is specifically reminded that all filings with the Commission must also be served upon the other Party and its counsel or representative, in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

25. The Parties are advised and are on notice that the Commission has an E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at www.colorado.gov/dora/puc.  

II. ORDER

A. It Is Ordered That:  

1. A hearing in this matter shall be conducted at the following date, time, and place:  

DATE:

June 7, 2017 

TIME:

9:30 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, Suite 250 
 

Denver, Colorado  

2. Respondent Red’s Towing must choose either to obtain legal counsel or to make a show cause filing that comports with Paragraph Nos. I.B.10-14 above.

3. If Red’s Towing elects to obtain legal counsel, then counsel shall enter an appearance in this proceeding on or before close of business on April 28, 2017.
4. If Red’s Towing elects to show cause, then on or before close of business on April 28, 2017, it shall show cause why it is not required to be represented by legal counsel.  The show cause filing shall meet the requirements set out in Paragraph Nos. I.B.10-14, above.

5. On or before May 3, 2017, counsel for the Staff of the Public Utilities Commission of the State of Colorado (Staff) shall file, and serve on Red’s Towing (and its counsel if it is represented by counsel), its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.  

6. On or before May 23, 2017, Red’s Towing, shall file, and serve on Staff and its counsel, Respondent’s list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.  

7. This Decision shall be effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Section 13-1-127(1)(i), C.R.S., defines “Officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.


� As pertinent here, § 13-1-127(2.3)(a), C.R.S., states that an officer of a corporation “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]”
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