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I. STATEMENT  

1. On March 30, 2016, Public Service Company of Colorado (Public Service, PSCo, or Company) filed a Verified Application (Application) in which PSCo seeks Commission approval of:  (a) its Weighted Average Equivalent Availability Factor for Calendar Year 2015 (CY 2015); and (b) its “proposal that neither an incentive payment nor an incentive penalty ... be assessed through the Electric Commodity Adjustment ... Deferred Account Balance.”  Application at 1.  Appended to the Application are four exhibits, three of which are filed under seal as confidential.  Because the Application is verified (that is, sworn), it and its four exhibits are part of the evidentiary record on which this Decision rests.  
2. On April 1, 2016, the Commission issued its Notice of Application Filed (Notice) in this Proceeding.  That Notice established an intervention period and a procedural schedule.  On May 20, 2016, Decision No. R16-0432-I vacated that procedural schedule.  
3. On May 11, 2016, by Minute Order, the Commission deemed the Application complete, within the meaning of § 40-6-109.5, C.R.S., as of that date.  On June 1, 2016, Public Service “waive[d] the statutory deadline ... as established by §40-6-109.5, C.R.S.”  Filing Regarding Procedural Schedule Pursuant to Decision No. R16-0432-I at ¶ 5.  Thus, there is no applicable statutory deadline by which the Commission should issue its decision in this Proceeding.  On June 2, 2016, by Decision No. R16-0474-I, the ALJ acknowledged the waiver.  
4. On May 11, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

5. The Colorado Office of Consumer Counsel (OCC) and the Staff of the Commission (Staff) timely intervened in this Proceeding as of right.  Each has legal counsel in this Proceeding.  

6. On September 16, 2016, by Decision No. R16-0860-I, the ALJ scheduled an April 12, 2017 evidentiary hearing and established the procedural schedule in this Proceeding.  
7. On January 10, 2017, by Decision No. R17-0020-I, the ALJ granted an unopposed motion and extended to January 20, 2017 the date for Public Service to file its direct testimony and attachments.  Except as modified by Decision No. R17-0020-I, Decision No. R16-0860-I remained in effect.  
8. On January 24, 2017, by Decision No. R17-0066-I, the ALJ:  (a) vacated the filing dates in the procedural schedule established in Decision No. R16-0860-I, as modified by Decision No. R17-0020-I; (b) retained the April 12, 2017 evidentiary hearing date; and (c) ordered Public Service to file
 direct testimony and attachments to address, at a minimum, a public comment received by the Commission on May 26, 2016 (May Public Comment) and placed in the administrative record of this Proceeding.  
9. On March 15, 2017, the Company filed the Direct Testimony and Attachment of Mark R. Fox (Fox Testimony).  The Fox Testimony both supports the Application and responds to the May Public Comment.  

10. The Affidavit of Mark R. Fox accompanied the Fox Testimony.  In his affidavit, PSCo witness Fox,  

being duly sworn, state[s] that the Direct Testimony and attachments were prepared by [him] or under [his] supervision, control, and direction; that the Testimony and attachments are true and correct to the best of [his] information, knowledge and belief; and that [he] would give the same testimony orally and would present the same attachments if asked under oath.  
Affidavit of Mark R. Fox at 1.  Because the Fox Testimony is sworn, it and its attachment are part of the evidentiary record on which the ALJ bases this Decision.  
11. On January 18, 2017, Staff filed a Notice of Withdrawal of Staff’s Intervention (January 18 Staff Filing).  In that filing, Staff stated:  
 
Staff completed a thorough review of Public Service’s EAFPM [Equivalent Availability Factor Performance Mechanism] filing through review of Company workpapers, audit[,] and discovery.  Staff, together with the OCC, completed detailed audits at both Rocky Mountain Energy Center and Fort Saint Vrain.  Staff reviewed on-site plant records of outages, work orders, lock-out 
tag-out permits, and confined space permits issued during 2015.  While a 
small number of minor discrepancies were identified, Staff concluded that the corrections would have a de minimis effect on the final result.  Staff concluded that neither a penalty nor bonus should be ordered for calendar year 2015.  

 
Ultimately, Staff’s thorough review of the Company’s Application has not identified any aspects of the Company’s filing that Staff believes warrant further scrutiny by Staff or the Commission in this Proceeding.  Therefore, Staff hereby gives notice that it is withdrawing its intervention in this Proceeding and will no longer participate.  

January 18 Staff Filing at ¶¶ 6-7 (italics in original; underlining supplied).  As a result of this filing, as of January 18, 2017, Staff was no longer a party in this Proceeding.  
12. On January 19, 2017, OCC filed its Notice of Withdrawal of Intervention (January 19 OCC Filing).  In that filing, OCC stated:  
 
Since the OCC’s intervention, the Company has provided the OCC with additional information that proved very helpful in the discussions between the Parties.  The Company has shown a willingness to provide the OCC with helpful information on an ongoing basis and to continue to engage the OCC in discussions regarding how to best achieve the Commission’s objectives.  

 
The OCC completed a thorough review of Public Service’s EAFPM filing through review of Company workpapers, audit[,] and discovery and concluded that the corrections would have a de minimis effect on the final result.  The OCC concluded that neither a penalty nor bonus should be ordered for calendar 
year 2015.  

 
Notwithstanding, the OCC’s thorough review of the Company’s Application has not identified any aspects of the Company’s proposed plan that are unreasonable and warrant further scrutiny by the Commission in this Proceeding.  Therefore, the OCC hereby gives notice that it is withdrawing its 

intervention in this Proceeding and will no longer participate, which should allow the Commission to determine the matter as an uncontested proceeding pursuant to  

Rule 4 Code of Colorado Regulations (CCR) 723-1-1403(c).
  January 19 OCC Filing at ¶¶ 6-8 (italics in original; underlining supplied).  As a result of this filing, as of January 19, 2017, OCC was no longer a party in this Proceeding.  
13. The sole Party in this Proceeding is Public Service.  Public Service is represented by legal counsel in this Proceeding.  

14. Withdrawal of the two interventions leaves the Application uncontested 
and unopposed.  

15. Pursuant to § 40-6-109(5), C.R.S., and Rule 4 CCR 723-1-1403, an uncontested and unopposed application may be considered under the Commission’s modified procedure and without a formal hearing.  The ALJ finds that the Application should be considered, and will be considered, under the modified procedure and without a formal hearing.  

16. Because she determined that no evidentiary hearing is necessary, on March 16, 2017, by Decision No. R17-0201-I, the ALJ vacated the April 12, 2017 evidentiary hearing.  
17. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.  

II. FINDINGS, DISCUSSION, AND CONCLUSIONS  
18. The evidentiary record in this Proceeding consists of the verified Application and its four exhibits (three of which are confidential) and the Fox Testimony and its Attachment MRF-1.  In addition, the ALJ considered the factual statements made in the January 18 Staff Filing at ¶¶ 6-7 (quoted above) and in the January 19 OCC Filing at ¶ 6-8 (quoted above) about the investigations conducted by OCC and by Staff that led each to the conclusions stated in the filings.  (These statements are found in the evidentiary record at Fox Testimony at 13:16-14:28.
)  
19. Evidentiary findings are found throughout this Decision.  The Application and the Fox Testimony are unrebutted and unrefuted.  The facts are undisputed.  
20. The record establishes, and the ALJ finds, that the Commission has subject matter jurisdiction in this Proceeding.  
21. The record establishes, and the ALJ finds, that the Commission has jurisdiction over Public Service in this Proceeding.  
A. Applicable Legal Standards and Principles.  
22. As the Party that seeks Commission approval of the Application, Public Service bears the burden of proof; and that burden of proof is met by a preponderance of the evidence.  Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 4 CCR 723-1-1500.  “The evidence underlying the agency’s decision must be adequate to support a reasonable conclusion.”  City of Boulder v. Colorado Public Utilities Commission, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Commission, 949 P.2d 577, 585 (Colo. 1997)).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.  
23. In addition, the issues in this Proceeding are matters of public interest.  The Commission has an independent duty to determine matters that are within the public interest.  Caldwell v. Public Utilities Commission, 692 P.2d 1085, 1089 (Colo. 1984).  As a result, the Commission is not bound by a party’s proposals.  The Commission may do what the Commission deems necessary to assure that the resolution of a proceeding is just, is reasonable, and is in the public interest provided the record supports the result and provided the reasons for the choices made are stated.  
24. In reaching her decision, the ALJ is mindful of -- and assesses the Application in accordance with -- these principles and the Commission’s duty.  
B. The Equivalent Availability Factor Performance Mechanism.  
25. This Proceeding has its origins in the Settlement Agreement approved by the Commission in Decision No. C15-0292.
  As described by the Commission, the signatories to that Settlement Agreement
 proposed that  
the Commission adopt an Equivalent Availability Factor Performance Mechanism (EAFPM) starting in 2015.  The mechanism will measure the availability performance of:  Cherokee 4; Comanche 1, 2, and 3; Hayden 1 and 2; Pawnee; Fort St. Vrain 1, 2, 3, and 4; and Rocky Mountain Energy Center 1, 2, and 3.  If the Company’s actual 2015 capacity weighted average EAF is at or above 86.19 percent, the Company will receive an incentive payment of $3 million.  If the Company’s actual EAF is at or below 83.7 percent, the Company will be assessed a penalty of $3 million.  In 2016 and 2017, when the new gas units at Cherokee will be included in the measures (Cherokee 5, 6, and 7), the bonus threshold will be 86.57 percent and the penalty threshold will be 84.49 percent.  Under the terms of the Settlement Agreement, on or before April 1 of each year, Public Service will file an application to report its performance results and for approval of any incentive payment or penalty.  
Decision No. C15-0292 at ¶ 62 (emphasis supplied).  See also Fox Testimony at 15:4-10 (describing purpose of the EAFPM); Decision No. C15-0292 at Exhibit A at 25-26 (Settlement Agreement provisions concerning specifics of EAFPM for calendar years 2015, 2016, and 2017).  As pertinent here, the Commission approved, without modification, the Settlement Agreement provisions concerning the EAFPM
 because the Commission found  

the proposed performance mechanism for generation facilities in the form of the EAFPM to be in the public interest because it begins to address the lower than expected availability of certain plants which reduced their efficiency and resulted in higher overall fuel costs.  Although the $3 million incentive or penalty is but a fraction of the costs borne by ratepayers as a result of poor plant performance, 
it will encourage Public Service’s management and plant operators to focus on plant availability and [to] work to avoid more significant remedies still available to the Commission to address substandard plant operations, such as cost disallowances.  [The Commission] also conclude[d] that the reporting requirements associated with the proposed EAFPM will provide improved clarity regarding generation unit availability and tracking.  
Id. at ¶ 76.  
26. In approving the Settlement Agreement, as pertinent here, the Commission approved Attachment G of the Settlement Agreement.  That attachment, at 4-6, contained proposed tariff sheets (Sheets No. 111E through No. 111G) that amended PSCo’s Electric Commodity Adjustment (ECA) tariff to add the terms and conditions of the EAFPM.
  The EAFPM is found in the ECA tariff because, following a Commission determination, “[a]n adjustment [is] made to the [ECA’s] Deferred Account Balance to include the incentive or penalty attributable to the EAFPM for [PSCo’s] performance in [Calendar Years] 2015, 2016, and 2017.”  Settlement Agreement at Attachment G at 4 (Sheet No. 111E).  The adjustment is included in the quarterly PSCo ECA filing next made following the Commission determination.  In a year in which there is neither an incentive payment nor a penalty assessment, the EAFPM does not affect the ECA Deferred Account Balance.  
27. As explained by PSCo witness Fox, the   

EAFPM measures the availability performance of certain Company-owned coal and combined cycle generation assets.  The available performance is calculated as the actual capacity weighted average EAF of the approved eligible generating units.  This calculation is made using EAF data as reported to the North American Electric Reliability Corporation (“NERC”) as part of its Generating Availability Data System (“GADS”).  The EAF can be adjusted for (1) outage events classified as Outside Management Control (“OMC”) in the GADS, and (2) all outage events specifically attributable to an order from a state or federal regulatory agency or an adopted state or federal law.  
***  


The EAFPM is calculated as the Calendar Year weighted average EAF for the Company’s eligible generating units.  The weighted average EAF is calculated per the NERC GADS rules in accordance with the Institute of Electrical and Electronics Engineers (“IEEE”) Standard No. 762 “Definitions for Use in Reporting Electric Generating Unit Reliability, Availability and Productivity.”  Specifically, the EAF is calculated for each of the eligible units and then the weighted average of the eligible units is calculated using the Net Maximum Capacity (“NMC”) of each eligible unit.  The EAF formula is as follows:  

OMC Weighted Equivalent Availability Factor (XWEAF) =  
Σ((AH - EPDH – EUDH – ESEDH) x NMC) x 100%  
Σ(PH * NMC)  
The definition of each formula variable is provided in Attachment MRF-1 to [the Fox Testimony] and was also provided as Exhibit 1 to the ... Application.  
Fox Testimony at 15:12-16:15 (bolding in original).
  

C. The Application.  

28. Public Service is a public utility in the State of Colorado.  In its provision of electric service, PSCo is subject to the jurisdiction of, and is regulated by, the Commission.  As discussed above, Public Service is subject to the EAFPM tariff.  
29. This is the first application in which Public Service has filed performance results pursuant to the EAFPM tariff.  

30. Public Service timely filed the Application in which Public Service reports its performance results for CY 2015.  The performance results are found in the Application at:  (a) Exhibit 1, entitled EAF Formula and Definitions; (b) Confidential Exhibit No. 2, entitled Equivalent Availability Factors by Unit (XWEAF); (c) Confidential Exhibit No. 3, entitled 
2015 Equivalent Availability Factor (XWEAF) Penalty Threshold by Unit; and (d) Confidential Exhibit No. 4, entitled Availability Factor (XWAF) by Unit.  Public Service concludes -- and asks Commission approval of the conclusion -- that the CY 2015 performance results show that “the Company should neither earn an incentive nor be assessed a penalty.”  Application at 3.  

31. As part of their investigation in this Proceeding, OCC personnel and Staff personnel visited the Fort Saint Vrain (FSV) and the Rocky Mountain Energy Center (RMEC) generation facilities.  The site visits included discussions with FSV and RMEC plant personnel and audit of plant records.  OCC personnel and Staff personnel  
reviewed all clearances that occurred during a Reserve Shutdown (“RS”) period, inquired about specific plant equipment and if it could affect plant/unit status during a Reserve Shutdown, or if the event type reported was incorrect based on clearances issued; thus potentially affecting the actualized results of the EAFPM.  
Fox Testimony at 13:9-13.  
32. As a result of its investigation, OCC withdrew its intervention because its “thorough review of the Company’s Application has not identified any aspects of the Company’s proposed plan that are unreasonable and warrant further scrutiny by the Commission in this Proceeding.”  January 19 OCC Filing at ¶ 8.  See also Fox Testimony at 14:21-24 (same).  

33. As a result of its investigation, Staff withdrew its intervention because its “thorough review of the Company’s Application has not identified any aspects of the Company’s filing that Staff believes warrant further scrutiny by Staff or the Commission in this Proceeding.”  January 18 Staff Filing at ¶ 7.  See also Fox Testimony at 14:3-6 (same).  

34. Based on the entire record, the ALJ finds:  (a) Applicant filed the Application in accordance with and pursuant to the EAFPM/ECA tariff; (b) Applicant has established that its CY 2015 EAF is 84.32 percent; (c) Applicant has established that, for CY 2015 and applying the EAFPM portion of the ECA tariff, Applicant neither should earn an incentive nor should be assessed a penalty; and (d) Applicant has met its burden of proof with respect to the Application.  That both OCC and Staff withdrew their interventions, and the reasons stated for withdrawing the interventions, support these findings.  

35. In the normal course, these findings would suffice to grant the Application.  For the reasons discussed below, however, the ALJ will address an additional point.  

36. During the course of this Proceeding, the ALJ became aware of the May Public Comment.  In its entirety, the comment states:  
To whom it may concern:  
 
In regards to proceeding number 16A-0219E the Public Utilities Commission should consider further investigation into the reported operating activities of Public Service Company of Colorado.  The Commission would be wise to review periods of Reserve Shutdown or RS time.  The Commission would be wise to request information or issue a subpoena for all Confined Space Entry forms as well as all Lock Out Tag Out (LOTO) documents for all generation facilities within the region for the previous year.  These documents will contain dates and times that work was performed.  
 
A cross review should then be performed to see the whole picture.  During Reserve Shutdown periods were there LOTO clearances issued with employees working under the clearances?  Were there Confined Space Entry Permits active for the units in Reserve Shutdown with evidence of employees entering the space?  Were Work Orders issued, worked[,] and closed out while the unit was in Reserve Shutdown as seen by comparing RS periods to Work Order and Time records for each period from the computer maintenance management system to determine if the reserve shutdown code was appropriate.  In particular RS periods that ended with a code of the unit being forced unavailable should be of first interest to the Commission as this would indicate that though the unit was stated to be in reserve shutdown it may have in fact been undergoing repairs.  
 
Should the Commission find that there are times of reserve shutdown that should not have been coded as such further [inquiries] should be made as to why these were coded this way.  Why would this be done?  Were the periods [misreported] by direction from a higher level?  Were the facilities instructed 
to perform work while in reserve shutdown instead of entering the time as a period of unavailability.  Was this done specifically to avoid any possibility of paying out a $3M penalty?  Was it in the hopes of gaining $3M from the Colorado rate payer?  
Regards,  
A concerned consumer  
37. Although the May Public Comment is unsigned, is not verified, and is not part of the evidence in this Proceeding, it involves the substance of the Application.  As a result, the ALJ considered the public comment weighty enough (a) to warrant giving the Company the opportunity to respond and (b) to warrant discussion in this Decision.  

38. The Fox Testimony at 20-25 addresses the May Public Comment.  
39. PSCo witness Fox states:  the concerns “expressed in the [May Public Comment] are inaccurate based on either a misunderstanding of what certain functions are or erroneous implications of actions taken by the Company.”  Fox Testimony at 20:5-7.  He explains 
that, contrary to the implication in the May Public Comment that the Company miscoded 
(i.e., improperly recorded) data in order to affect the EAFPM results, the Company’s data recording:  (a) is consistent with Reserve Shutdown (RS) time, as defined in the NERC Generating Availability Data System (GADS),
 with the GADS rules, and with the Company’s RS protocols; (b) is consistent with the Company’s policy with respect to Confined Space Permits, noting that Confined Space Permits are independent of generating unit operation and GADS reporting; (c) is consistent with the Company’s policy with respect to energy isolation necessary for employees to perform work (i.e., Lock Out Tag Outs or LOTOs), noting that LOTOs are independent of generating unit operation and GADS reporting; and (d) is appropriate with respect to work orders because GADS rules allow “work [to] be completed during RS periods and provide[] guidance on when a RS should end” (Fox Testimony at 24:5-6).  
40. PSCo witness Fox concludes that Public Service did not skew its recording of RS data because, as discussed in his testimony,  
GADS allows for maintenance work to be performed during a RS.  Further, [Public Service’s] policies regarding LOTO clearances and Confined Space permits allow employees to safely make repairs using proper practices and procedures.  
Fox Testimony at 25:8-11.  
41. Given the Fox Testimony, the ALJ finds that Public Service has put in context, and has adequately explained, the May Public Comment.  There is no evidence in this Proceeding that, in CY 2015, Public Service miscoded (i.e., improperly recorded) data in order to affect the EAFPM results.  As a result, the ALJ finds and concludes that the May Public Comment provides no basis on which to deny the Application.  

42. For the foregoing reasons, the ALJ will grant the unopposed and uncontested Application and will enter the order requested by Public Service.  
43. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  
III. ORDER  
A. The Commission Orders That:  
1. Consistent with the discussion above in this Decision, pursuant to § 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1403, the Verified Application filed on March 30, 2016 by Public Service Company of Colorado (Public Service) is considered pursuant to the Commission’s modified procedures and without a hearing.  
2. Consistent with the discussion above in this Decision, the Verified Application filed on March 30, 2016 by Public Service is granted.  

3. Consistent with the discussion above in this Decision, Public Service has met its obligation to file with the Commission a report for Calendar Year 2015 pursuant to the Equivalent Availability Factor Performance Mechanism (EAFPM) tariff.  
4. Consistent with the discussion above in this Decision, the Equivalent Availability Factor for Public Service in Calendar Year 2015 is 84.32.  
5. Consistent with the discussion above in this Decision, Public Service has not earned for Calendar Year 2015 an incentive payment pursuant to the EAFPM tariff.  
6. Consistent with the discussion above in this Decision, Public Service will not be assessed for Calendar Year 2015 a penalty pursuant to the EAFPM tariff.  
7. Proceeding No. 16A-0219E is closed.  
8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  The original filing date was February 24, 2017.  On February 6, 2017, by Decision No. R17-0110-I and on motion, the ALJ changed the filing date to March 15, 2017.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


� In this Decision, the Fox Testimony is cited page number:line numbers.  Thus, this citation is to the Fox Testimony at page 13, line 16 through page 14, line 28.  


�  That Decision was issued on March 31, 2015 in Proceedings No. 14AL-0660E, In the Matter of Advice Letter No. 1672-Electric of Public Service Company of Colorado to Revise the General Rate Schedule Adjustment (GRSA) Rider Applicable to All Electric Base Rate Schedules and to Revise the Transmission Cost Adjustment (TCA) to Remove Costs That Have Been Shifted to Base Rates to Become Effective July 18, 2014, and �No. 14A-0680E, In the Matter of the Application of Public Service Company of Colorado for Approval of its Arapahoe Decommissioning and Dismantling Plan.  In this Decision, unless the context indicates otherwise, reference to the 2014 Rate Case is to Proceeding No. 14AL-0660E.  


�  The Settlement Agreement is Exhibit A to Decision No. C15-0292.  


�  The Settlement Agreement discusses the EAFPM at 24-26 and Attachment G.  


�  The tariff sheets are in effect.  


�  For convenience, attached to this Decision as Appendix A is Exhibit 1 to the Application.  That document contains the definitions used in the formula.  


�  “NERC uses GADS as a mandatory industry program for conventional generating reliability measures.  GADS defines a RS as a [generating] unit that is available for load but is not synchronized due to lack of demand by economic or system requirements.  While a unit is on RS, maintenance work can be performed that would have resulted in a unit outage or derating had the unit been on-line.  This work can be reported as part of the RS event if, at any time, the work can be stopped or completed without preventing the unit from:  (a) synchronizing after a normal startup cycle, and (b) reaching its available capacity after a normal loading cycle.  This criteria ... remains the same whether or not the system needed the unit.”  Fox Testimony at 20:12-21.  
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