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I. STATEMENT

A. Background
1. On October 28, 2016, Dallas Creek Water Company, Inc. (Company or DCWC) filed with the Public Utilities Commission of the State of Colorado (Commission) Advice Letter No. 4 for a general rate increase and tariff sheets with new rates and a proposed effective date of December 1, 2016.  This filing commenced this proceeding.  The Company requested a net annual revenue increase of approximately $141,312 if the rates are implemented as proposed.  The Company asserted that it delayed filing a rate increase for nine years as it implemented an increase of over 300 percent in 2007.  

2. The Company proposed the following rate increases:  An 8.99 percent increase to its current Base Service Charge, a 6.25 percent increase to its current Meter In-Service Charge, a 10.37 percent increase to its current Customer Usage Fee per 1000 gallons, and a 10.41 percent increase to its current Water Distribution fee per 1000 gallons.  The proposed Base Service Fee included an estimated $60,000 legal expense for the rate filing to be recovered over four years, which would be trued up to reflect the actual expense when it is finalized.

3. By Decision No. C16-1094 (Mailed Date of November 30, 2016), pursuant to § 40-6-111(1), C.R.S., the Commission set the tariffs for hearing and suspended the effective date of the tariffs for 120 days, or until March 31, 2017.  

4. A total of 13 customers and interested persons filed 14 public comments with the Commission by email or letter.  The Administrative Law Judge (ALJ) has reviewed and considered the public comments in the Commission’s files in this Proceeding.  

B. Procedural History
5. In Decision No. C16-1094, the Commission acknowledged the “Notice of Intervention as of Right, Entry of Appearance and Notice Pursuant to Rule 1007(A) and Rule 1401” filed by the Staff of the Colorado Public Utilities Commission (Staff) on November 28, 2016.  While Staff did not request a hearing, Staff stated that, if the Commission were to set the matter for hearing, Staff would participate.

6. By Decision No. C16-1094, the Commission referred the matter to an ALJ 
for disposition.  The Commission also established a 30-day deadline (i.e., not later than December 30, 2016) for filing intervention pleadings.  This matter subsequently was assigned to the undersigned ALJ.

7. By Decision No. R16-1122-I (Mailed Date of December 7, 2016), pursuant to § 40-6-111(1), C.R.S., and Rule 1305(e) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), the ALJ suspended the effective date of the tariff sheets filed with Advice Letter No. 4 for an additional 90 days (that is, to and including June 29, 2017).  That Decision scheduled a prehearing conference for January 5, 2017, and ordered the Company to consult with persons (or their counsel) who filed protests
 to attempt to reach agreement on a procedural schedule, hearing dates and other procedural matters, and to make a filing no later than December 23, 2016 reporting the results of those discussions.  Finally, Decision No. R16-1122-I gave several procedural advisements that would govern the litigation of this rate case.  

8. On December 23, 2016, the Company timely filed a Stipulation Regarding Procedural Schedule (Stipulation), advising the Commission that the Company and the protesting parties had reached agreement on hearing dates and a procedural schedule.  The Stipulation also stated that the Prehearing Conference set for January 5, 2017 was no longer necessary and requested that the Prehearing Conference be vacated.  

9. By Decision No. R17-0004-I (Mailed Date of January 4, 2017), the ALJ adopted the proposed procedural schedule and vacated the prehearing conference.  Dates were established for filing testimony and attachments, corrections, prehearing motions, settlement agreements, and statements of position.  An evidentiary hearing was scheduled for March 13 and 14, 2017. 

10. On December 12, 2016, the Association of Dallas Creek Water Users, Inc. (ADCWU), filed a pleading containing an “Intervention and Entry of Appearance by Right” and an “Alternate Motion to Permissively Intervene,” opposing the proposed rate increase.  On the same date, Fairway Pines Estates Owners Association (FPEOA) filed pleading containing an “Intervention and Entry of Appearance by Right” and an “Alternate Motion to Permissively Intervene,” also opposing the proposed rate increase.  On December 13, 2016, Ouray County, Colorado (Ouray County), filed a Request for Intervention in opposition to Advice Letter No. 4.  

11. By Decision No. R16-1153-I (Mailed Date of December 15, 2016), pursuant to Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, the ALJ construed all three intervention pleadings as motions for permissive intervention.  The Company was allowed until December 27, 2016 within which to file responses.  On December 27, 2016, the Company timely filed one response to the motions for permissive intervention filed by FPEOA and ADCWU and a separate response to the Request for Intervention filed by Ouray County.  

12. By Decision No. R17-0016-I (Mailed Date of January 9, 2017), the ALJ granted the motions for permissive intervention filed by FPEOA and ADCWU, which were uncontested.  The motion for permissive intervention filed by Ouray County was denied because Ouray County failed to satisfy the standards for permissive intervention set forth in Rule 1401 of the Rules of Practice and Procedure, 4 CCR 723-1.  

13. The Parties to this proceeding are the Company, Staff, FPEOA, and ADCWU.  
14. Noting a substantial disagreement between the Parties over the issues to be litigated in this proceeding and that the scope of issues in this proceeding needed to be addressed prior to the filing of written testimony and attachments, Decision No. R17-0016-I ordered the Parties to file simultaneous briefs by January 17, 2017 addressing the following:  

(1)
whether in this rate proceeding, pursuant to § 40-6-111, C.R.S., the Commission has the jurisdiction and authority to order DCWC to ensure that it has adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek; and 

(2)
whether in this rate proceeding, pursuant to § 40-6-111, C.R.S., the Commission has the authority to enforce the water lease between DCWC and [JKC Utilities, LLC (JKC),] and to prohibit the relationship between JKC and DCWC from interfering with the DCWC’s legal rights and obligations to operate as a regulated public utility supplying water to customers in its service area.   

Decision No. R17-0016-I ¶ 28 p. 10.

15. On January 17, 2017, the Company and Staff each filed briefs on these legal issues, and FPEOA and ADCWU filed a joint brief.  The Company argued that the scope of this rate case is governed by the tariffs that have been set for hearing and suspended pursuant to 
§ 40-6-111(1), C.R.S., and that the legal issues described above were beyond the scope of this rate case.  On the first issue, Staff argued that water supply is a resource planning issue, which should not be litigated in this rate case, and that a decision on the adequacy of DCWC’s water supply will not impact the Commission’s determination of just and reasonable rates in this Proceeding.  Staff concluded the first issue was not germane to the rate case.  As for the second issue, Staff argued that the issues related to DCWC’s water lease with JKC were fully vetted and discussed in Decision No. C06-1410 and Decision No. R06-1023 in Docket Nos. 05A-333W and 05S-396W (Mailed Date of December 1, 2006), and that no new or materially changed circumstances since then compelled a new investigation into those issues in this proceeding.  FPEOA and ADCWU urged an expansive scope of the issues, including these legal issues, 
that could be litigated in a rate case, under § 40-6-111, C.R.S., Article 25, Colo. Const., and 
§ 40-3-102, C.R.S.   

16. After carefully considering all arguments and authorities cited by the Parties in their briefs, the ALJ resolved the dispute among the Parties over the scope of the issues to be litigated in this rate case.  Decision No. R17-0070-I (Mailed Date of January 25, 2017) held that the following issues are beyond the scope of this rate case Proceeding:  

(1)
Whether the Commission should order DCWC to ensure that it has adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek.  

(2)
Whether the Commission should enforce the water lease between DCWC and JKC and prohibit the relationship between JKC and DCWC from interfering with the DCWC’s legal rights and obligations to operate as a regulated public utility supplying water to customers in its service area.  

(3)
The issues subordinate to Issue 2, including (1) the structure used by DCWC and JKC in the water lease to limit potential DCWC revenues and to hide the revenues with JKC, while leaving DCWC with the burden of expenses and costs; (2) the revenue DCWC has allegedly passed up and funneled to JKC; (3) JKC’s revenues from its dealings with DCWC; and 
(4)
JKC’s revenues from opportunities allegedly presented to it by DCWC.  
Decision No. R17-0070-I required that no evidence shall be included in the pre-filed testimony and attachments, or in oral testimony in the hearing, or argued in post-hearing statements of position on the issues declared to be beyond the scope of this Proceeding.

17. Per the adopted procedural schedule, the Company filed its direct testimony and attachments on January 27, 2017.  The answer testimony and attachments of the three Intervenors were to be filed by February 17, 2017.

18. On February 13, 2017, the Parties filed a Joint Motion to Stay the Procedural Schedule (Joint Motion).  The Parties stated that they had reached a settlement in principle and wished to stay all pre-hearing deadlines and the established procedural schedule in order to allow them to focus their time and efforts on developing a written settlement agreement.  

19. Decision No. R17-0136-I (Mailed Date of February 15, 2017) granted the Joint Motion in part.  The March 6, 2017 date for filing stipulations or settlement agreements was retained as the final deadline for filing a written settlement agreement.  The remaining dates in the procedural schedule adopted in Decision No. R17-0004-I were vacated.  A prehearing conference scheduled for March 10, 2017 by Decision No. R17-0081-I (Mailed Date of January 26, 2017) was vacated.  The hearing dates of March 13 and 14, 2017 were retained for an evidentiary hearing on the settlement agreement, if necessary.  

20. On March 6, 2017, the Parties filed a Joint Motion to Adopt the Settlement Agreement and Vacate Hearing Dates (Settlement Motion).  Accompanying the Settlement Motion were a written Settlement Agreement and four exhibits in support of approval of the Settlement Agreement , including Exhibit D which contains revised tariff pages with rates and charges based on the settlement (Settlement Tariffs).  The Parties also requested that all remaining hearing dates and deadlines in the adopted procedural schedule be vacated.
   

21. After reviewing the Settlement Agreement and the four supporting exhibits, the ALJ determined that an evidentiary hearing on the Settlement Agreement was unnecessary.  By Decision No. R17-0191-I (Mailed Date of March 8, 2017), the ALJ granted the Settlement Motion in part by vacating the hearing scheduled for March 13 and 14, 2017 and the remaining deadlines in the adopted procedural schedule.  The ALJ advised the Parties that the merits of the Settlement Agreement and the proposed revised tariffs would be addressed in a separate Recommended Decision.  

22. This Decision will adjudicate the merits of the Settlement Agreement and the proposed Settlement Tariffs.   

II. FINDINGS AND DISCUSSION

A. The Rate Setting Process 

23. The Commission’s authority to regulate DCWC’s water utility operations derives from Article XXV of the Colorado Constitution.  The Commission is charged with ensuring the provision of safe and reliable utility service at just and reasonable rates for customers pursuant to 
§§ 40-3-101, 40-3-102, 40-3-111, and 40-6-111, C.R.S.  
The making of rates that will govern public utilities is a legislative function that has been delegated to the Commission.  City and County of Denver v. Public Utilities Comm’n., 129 Colo. 41, 43, 266 P.2d 1105, 1106 (1954).  It is the function of the Commission to adopt rates and rate structures that are fair and reasonable.  Integrated Network Services, Inc. v. Public 

24. Utilities Comm’n., 875 P.2d 1373, 1381 (Colo. 1994).  Ratemaking “is not an exact science but a legislative function involving many questions of judgment and discretion.”  Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d 1373, 1381 (Colo. 1994) [citations omitted].  Charged with the responsibility of prescribing rates, the Commission must consider the interests of both the investors and the consumers.  Sound judgment in the balancing of their respective interests is how a decision is reached rather than by use of a mathematical or legal formula.  Public Utilities Comm’n v. Northwest Water Corp., 168 Colo. 154, 173, 551 P.2d 266, 276 (1963).  Stated differently, in setting rates, the Commission must balance protecting 
the interests of the general public from excessive and burdensome rates against the utility’s 
right to adequate revenues and financial health.  Public Utilities Comm’n v. District Court, 
186 Colo. 278, 234, 527 P.2d 233, 282 (1974).  The final test is that the rates must be “just and reasonable.”  Id.; see Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d at 1381 (“[I]t is the function of the [Commission] to adopt rate structures that are fair and reasonable.”)  In rate-making, it is the result reached, not the method employed that is controlling.  Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944).  

25. In adjudicating the disputed issues being litigated in this rate case, as addressed in Decision No. R17-0070-I, the ALJ is mindful that DCWC is a small, privately owned water company, within the regulatory purview of § 40-3-104.4, C.R.S.  As relevant to this rate case, that statute provides in part that:  
The commission, with due consideration to public interest, quality of service, financial condition, and just and reasonable rates, shall grant regulatory treatment that is less comprehensive than otherwise provided for under this article to small, privately owned water companies that serve fewer than one thousand five hundred customers.  The commission, when considering policy statements and rules, shall balance reasonable regulatory oversight with the cost of regulation in relation to the benefit derived from such regulation.  

B. The Settlement Agreement. 

26. The Commission encourages the settlement of contested proceedings.  Rule 1408 of the Rules of Practice and Procedure, 4 CCR 723-1.  

27. The written Settlement Agreement sets forth the various terms and conditions of the negotiated settlement, including a section on “Particular Negotiated Terms.”
  This section sets forth recognitions and agreements by the Parties of the Commission’s jurisdiction and authority to regulate the facilities, service, and rates and charges of DCWC under Article XXV, Colo. Const., and the Colorado Public Utilities Law, §§ 40-1-101, et seq., C.R.S., including regulating the adequacy of DCWC’s water supply under normal emergency operating conditions and DCWS’s existing and future contracts and agreements for water supply 
(§§ 40-3-101 and 40-3-102, C.R.S.).  In this section the Parties also recognize and agree that the Commission previously determined DCWC’s water supply to be adequate to serve the anticipated growth within its approved service territory (see Decision No. C06-1410, ¶ 38, 
p. 11 in Docket No. 05A-333W (Mailed Date of December 1, 2006)) and that nothing in this Proceeding or the Settlement Agreement alters that prior determination.
  
28. In consideration of the Particular Negotiated Terms contained in Section II.A of the Settlement Agreement, Intervenors ADCWU and FPEOA agreed to withdraw their objection and opposition to DCWC’s request for Tariff Revisions, as set forth in Exhibit D to the Settlement Agreement, and they defer to the Staff as to the appropriateness of the revised tariffs.
  The ALJ construes this agreement by ADCWU and FPEOA as requests to withdraw their interventions.  The ALJ will grant ADCWU’s and FPEOA’s requests to withdraw their interventions.

29. The ALJ acknowledges the recognitions and agreements by the Parties about the Commission’s jurisdiction and authority set forth in the Particular Negotiated Terms section of the Settlement Agreement.  However, it is not necessary for the ALJ to enter conclusions of law on those matters or to approve these recognitions and agreements in this Decision.  First, and most significant, the matters to which the Parties have agreed in the Particular Negotiated Terms section concern issues held by Decision No. R17-0070-I to be beyond the scope of this rate case.  Second, in an appropriate proceeding, the Commission has ample jurisdiction and authority to regulate the facilities, service, and rates and charges of DCWC under Article XXV, Colo. Const., and the Colorado Public Utilities Law, §§ 40-1-101, et seq., C.R.S., including regulation of the adequacy and reliability of DCWC’s water supply, storage capacity, and existing and future contracts for water supply, as well as other resource planning issues.  Decision No. R17-0070-I concluded that this rate case is not that proceeding.  Finally, settlement agreements filed in Commission proceedings are also written contracts between the signing parties.  Hence, the Parties have all the rights and remedies available, in law or equity under Colorado contract law, to enforce any alleged breach of the agreements made by the Parties in the Particular Negotiated Terms section of the Settlement Agreement.  

30. In the Particular Negotiated Terms section, DCWC also agreed to keep the Commission informed of DCWC’s efforts and progress made towards addressing additional emergency water supplies by filing with the Commission a water supply report within one year of the conclusion of this Proceeding, and thereafter as necessary, at such time and in such form as may be requested or directed by the Commission and/or Staff.
  The ALJ acknowledges this agreement by DCWC and will order DCWC to file with the Commission, in this Proceeding, the subject water supply report.  This report will be due not later than one year after the effective date of the administratively final decision in this Proceeding.  After evaluating DCWC’s first water supply report, Staff will determine whether future water supply reports may be necessary and when they should be submitted.  If Staff believes future water supply reports are needed, Staff will be directed to file a motion to continue the reports, the reasons future reports are needed, and a schedule for the filing of future reports.  

31. The negotiated settlement of DCWC’s revenue requirement and the rate increases allocated to each rate classification, as well as the other rate case issues, were resolved by negotiations between the Staff and DCWC (the Stipulating Parties).  Attached to the Settlement Agreement are four exhibits that support approval of the settlement, which will be discussed in turn below.  The Settlement Agreement and Exhibits A through D are attached to this Decision as Appendix A and incorporated by reference into this Decision.  

32. Exhibit A is a Stipulated Budget and was used to determine DCWC’s current revenue requirement.  Exhibit A uses a calendar year 2015 test year, based on DCWC’s actual operating costs and expenses incurred in 2015 with the following specific adjustments or additions:  

a)
Distribution System Maintenance Wage.  An additional $26,000 is budgeted for a new part-time employee responsible for assisting the Water Operator with maintaining the distribution system.  

b)
Plant and Distribution System Repairs.  Because some of the expenses incurred in 2015 were not recurring expenses, … the 5-year average of actual costs for this particular line item [was budgeted].  This stipulation resulted in a downward adjustment of $74,141 from the 2015 actual cost of $127,826.

c)
DCWC’s Rate Case Legal Expenses.  The Stipulating Parties agreed to [$70,000.00 in rate case legal expenses,] to be amortized over 4 years at $17,500.00 per year, assuming the Settlement Agreement is approved without hearing or modification and no further expenses are incurred by DCWC in prosecuting this case.  If a hearing is required or the Settlement Agreement [were to be] modified, then the Stipulating Parties [agreed] that the final amount for DCWC’s rate case legal expenses will be adjusted based on the actual amounts incurred by DCWC.  The rates will be adjusted in the fifth year to remove the line item expense for this [rate] case.  
d)
Bad Debt Write Off and Other Legal Expenses.  The Stipulating Parties [agreed to exclude] bad debt written off as a result of a Commission decision in 2013 in the complaint proceeding brought by FPEOA.
  Other legal expenses incurred by DCWC in defending various legal threats from groups of customers were also excluded from the Stipulated Budget[,] since they were unrelated to DCWC’s ability to provide water service to its customers. 

Settlement Agreement at 6. 

The Stipulating Parties agreed that using DCWC’s actual operating costs and expenses for 2015 with the above stipulated adjustments is just and reasonable and that calculating DCWC’s current revenue requirement using the Stipulated Budget is appropriate, just, and reasonable for determining rates.
  In other words, the Stipulating Parties agreed to use the 2015 test year, with appropriate adjustments. 

The ALJ finds that the adjusted 2015 test year – that is, using DCWC’s actual operating costs and expenses for 2015, as adjusted, – is a just and reasonable basis for calculating DCWC’s revenue requirement and for determining rates in this Proceeding.  

33. The  ALJ also finds that the adjustments to the 2015 test year data proposed in the Settlement Agreement are just and reasonable.  

34. The Stipulating Parties also agreed that the water lease expense for DCWC’s water supply obtained from JKC is reasonable.  The Commission previously found this water lease expense was just and reasonable.  See Decision No. C06-1410, ¶¶ 6-9, pp. 3-4 (Mailed Date of December 1, 2006) in Docket No. 05A-333W.  The Stipulating Parties have agreed that, since the prior 2006 proceeding, no material terms of, or circumstances related to, DCWC’s lease have changed.
  The ALJ notes that under the lease DCWC only pays for the water it needs, while maintaining the right to purchase as much water as DCWC’s domestic customers need – up to the full extent of JKC’s senior decreed rights.  The ALJ finds that the 2015 water lease expense for DCWC’s water supply obtained from JKC is reasonable.  

35. The Stipulating Parties agreed that the 87 percent operating ratio, approved by the Commission in Decision No. C06-1410 in Docket Nos. 05A-333W and 05S-396W, remains appropriate for determining DCWC’s revenue requirement.
  The ALJ finds that an 87 percent operating ratio is reasonable for determining DCWC’s revenue requirement in this Proceeding.  
36. In Summary as to Exhibit A, the ALJ finds that using DCWC’s actual operating costs and expenses for the 2015 test year, as adjusted, is a just and reasonable basis for calculating DCWC’s revenue requirement and for determining new rates in this Proceeding.
37. Exhibit B sets forth the stipulated Cost of Service Assignments.  In other words, Exhibit B assigns specific adjusted 2015 test year costs to cost of service categories, including Fixed Expenses, Variable Expenses, Meter Expenses, and Raw Water Delivery Expenses.  The Stipulating Parties agreed that the cost of service assignments in Exhibit B are appropriate and non-discriminatory for purposes of rate design and the rate increases requested in this Proceeding.
  The ALJ finds that the cost of service assignments in Exhibit B are reasonable and non-discriminatory and may be used for rate design and the rate increases to recover DCWC’s revenue deficiency in this Proceeding.

38. Exhibit C contains the Stipulating Parties’ agreement about the rate increases for tariffed services.
  Exhibit C page 1 shows the current rates, the allocation of net revenue requirement to tariffed services, the development of new rates, and the new rates.  Exhibit C page 2 shows how the Stipulating Parties used the 87 percent operating ratio to determine the total revenue requirement, to allocate the net revenue requirement to each tariffed service receiving a rate increase, and the net (or re-allocated) revenue requirement.  Key stipulated assumptions for purposes of allocating the net revenue requirement to each tariffed service receiving a rate increase and calculating the rate increases and new rates are:  

a)
Water Distribution Fee per 1,000 gallons.  The rate calculation assumes an annual demand of 9,775,000 gallons, which was the actual usage in 2015.

b)
Base Service Charge.  The rate calculation assumes 866 tap owner customers.  This assumption is based on the most current information as of January 27, 2017, the date on which DCWC filed its direct testimony.  

c)
Meter In-Service Charge.  The rate calculation assumes 413 connected water customers.  This assumption is based on the most current information as of January 27, 2017, the date on which DCWC filed its direct testimony.  

d)
Customer Usage Fee per 1,000 gallons.  The rate calculation assumes an annual demand of 16,188,000 gallons, which was the actual usage in 2015.  

Settlement Agreement at pages 7-8.

39. Based on the 2015 test year, as adjusted, and the foregoing assumptions, in Exhibit C the Stipulating Parties accounted for revenue generated from non-water service sources to calculate the Percent of Net Revenues to Revenue Requirement, or the Reallocation Percent, which is 94.40 percent.  The Stipulating Parties then calculated – and agreed – the Net (or Reallocated) Revenue Requirement for DCWC is $800,060.
  

40. The ALJ notes that in Exhibit C the stipulated Net Revenue Requirement of $800,060 is $2,874, or 0.36 percent, higher than the Net (or Reallocated) Revenue Requirement of $797,186 found in DCWC Witness James A. Willey’s pre-filed Exhibit JAW-4, pages 8, 9 and 1, which DCWC developed by working with Staff before Advice Letter No. 4 and the proposed increased rates were filed on October 28, 2016.
  After examining the financial data in pre-filed Attachments JAW-4 and JAW-20 and Exhibits A though D to the Settlement Agreement, the ALJ concludes that the 0.36 percent difference between the filed and the stipulated Net (or Reallocated) Revenue Requirement can be attributed to the stipulated adjustments to the 
2015 test year data in Exhibit B
 and the updated assumptions for allocating the net revenue requirement in Exhibit C discussed in Paragraph 38 of this Decision.  Two of the allocation assumptions – for Base Service and Meter In-Service, which are stipulated for rate increases 
in the Settlement Agreement – were updated more recently as of January 27, 2007.  While cost of service may be a factor, it is certainly not the exclusive factor to be considered by the Commission in a ratemaking decision.  Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d at 1383.  The stipulated adjustments to the 2015 test year data and the updated assumptions for allocating the net revenue requirement, which include more recent data when compared to the filed case, are examples of such additional factors which the Commission considers when setting just and reasonable rates.
41. The ALJ also compared the projected annual revenues from the proposed rates for these four services as filed ($803,488)
 with the annual Net Revenue Requirement for the same four services stipulated in the Settlement Agreement ($800,060), which is based on the updated allocation assumptions in Exhibit C and the increase rates.  This comparison reveals that the stipulated Net Revenue Requirement would be $3,428 (or 0.43 percent) less than the annual revenues projected to be collected from the filed tariffs for the same four services.  
42. The ALJ finds that the allocation methodology and updated assumptions used by the Stipulating Parties in Exhibit C are reasonable.  The ALJ finds that the stipulated annual Net Revenue Requirement for DCWC of $800,060 is reasonable.  The ALJ also finds that the new rates and charges developed in Exhibit C are just, reasonable, and non-discriminatory.  
43. Exhibit D contains the revised tariff sheets to which the Stipulating Parties agreed, which includes the stipulated schedule of rates and fees designed to recover the Net Revenue Requirement of $800,060 on an annual basis.  

44. Certain non-recurring fees and charges in the effective tariffs are unchanged by the Settlement Agreement, including the Water Tap Fee, Turn-on/Turn-off charge, Water Tap Transfer Fee, and After-hours Fees.  The Raw Water Fee per 1,000 gallons also will not change.  The current rates, rates filed with Advice Letter No. 4, the new rates, and the percentage increases of the new rates compared to the current rates, are set forth in the table below.

	Service
	Current Rates
	Rates filed with Advice No. 4 
	Stipulated Rates
	Percentage Increase

	Base Service Charge per month
	$41.01
	$44.70
	$44.76
	  9.15 %

	Meter In-Service Charge per month
	  32.50
	  34.53
	  33.70
	  3.70 %

	Customer Usage Fee per 1,000 gallons
	    8.56
	    9.45
	    9.45
	10.39 %

	Water Distribution Fee per 1,000 gallons
	    1.38
	    1.52
	    1.52
	10.43 %


45. The ALJ observes that the stipulated monthly rate for Base Service is 6 cents, or 0.13 percent, higher than the filed rate.  After examining the financial data in pre-filed Attachments JAW-4 and JAW-20, the Settlement Agreement, and its Exhibits A though D, the ALJ concludes that the 6 cents, or 0.13 percent, difference between the filed rate and the stipulated rate for Base Service can also be attributed to the stipulated adjustments to the 
2015 test year in Exhibit B and to the updated allocation assumptions in Exhibit C, which were discussed in Paragraphs II.B.37 through 42 of this Decision.  When rates are designed to recover the revenue requirement found by the Commission, impacts on individual customer classes or individual services are often different than those filed by the utility.  See Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d at 1381, 1383.
   

46. The ALJ finds that the revised tariff sheets in Exhibit D, including the schedule of rates and fees, are just, reasonable, and non-discriminatory.  

47. The Stipulating Parties proposed that, if the Commission approves the Settlement Agreement, DCWC would file compliance tariffs on not less than one day’s notice to place the revised tariff pages in Exhibit D into effect.
  Pursuant to Rule 5109(b)(III) of the Rules Regulating Water, and Combined Water and Sewer Utilities, 4 CCR 723-5, water utilities may file tariffs to comply with an order of the Commission on not less than one business day’s notice.  The ALJ will order DCWC to file compliance tariffs to implement the new rates and charges to be approved in this Decision on not less than one business day’s notice.  

III. CONCLUSIONS  

48. The Commission has jurisdiction over the subject matter of this proceeding (§§ 40-3-102 and 40-6-111, C.R.S., and Rule 5109 of the Rules Regulating Water, and Combined Water and Sewer Utilities, 4 CCR 723-5 (2010)), and over the Parties.  

49. The Settlement Agreement will be approved without modification.  The recognitions and agreements by the Parties in Section II.A of the Settlement Agreement, Particular Negotiated Terms, will be acknowledged.  

50. The draft tariffs and new rates, in Exhibit D to the Settlement Agreement, which are attached to this Decision as Appendix A, are just, reasonable, and non-discriminatory and  will be approved.  

51. The Parties will be ordered to abide by the terms and conditions of the Settlement Agreement and with this Decision.   

52. The proposed tariffs filed by DCWC with Advice Letter No. 4 on October 28, 2016, will be permanently suspended and will not become effective.

53. DCWC will be ordered to file compliance tariffs to implement the new rates and charges approved in this Decision on not less than one business day’s notice.  

54. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.

IV. ORDER

A. The Commission Orders That:

1. The Joint Motion to Adopt the Settlement Agreement and Vacate Hearing Dates, filed on March 6, 2017 by Dallas Creek Water Company, Inc., Staff of the Colorado Public Utilities Commission, the Association of Dallas Creek Water Users, Inc., and Fairway Pines Estates Owners Association is granted, consistent with the findings and discussion in this Decision.

2. The Settlement Agreement filed on March 6, 2017 by Dallas Creek Water Company, Inc., Staff of the Colorado Public Utilities Commission, the Association of Dallas Creek Water Users, Inc., and Fairway Pines Estates Owners Association is approved without modification, consistent with the findings and discussion in this Decision.  The recognitions and agreements stated in Section II.A of the Settlement Agreement, the Particular Negotiated Terms, are acknowledged.  

3. The request by the Association of Dallas Creek Water Users, Inc. and Fairway Pines Estates Owners Association to withdraw their interventions is granted.

4. The Association of Dallas Creek Water Users, Inc. and Fairway Pines Estates Owners Association are dismissed as intervenors in this Proceeding.    

5. The tariffs filed on October 28, 2016 by Dallas Creek Water Company, Inc. accompanying Advice Letter No. 4, with a proposed effective date of December 1, 2016, are permanently suspended and shall not become effective.  

6. Dallas Creek Water Company, Inc. shall file with the Commission, on not less than one business day’s notice, compliance tariffs, which are identical to the draft tariffs in Exhibit D to the Settlement Agreement, which is attached to this Decision as Appendix A.   Dallas Creek Water Company, Inc. shall make this filing within ten days after this Recommended Decision become the effective Decision of the Commission, or within ten days after the effective date of the Commission’s Decision, if such be the case.  

7. Not later than one year after the effective date of the administratively final decision in this Proceeding, Dallas Creek Water Company, Inc. shall file with the Commission, in this Proceeding, a water supply report informing the Commission Staff of its efforts and progress made towards addressing additional emergency water supplies.  

8. Within 60 days after evaluating Dallas Creek Water Company, Inc.’s first water supply report, Commission Staff shall determine whether future water supply reports are necessary and when they should be submitted.  If Commission Staff believes future water supply reports are needed, Commission Staff shall file a motion to continue the report filings, the reasons future reports are needed, and a schedule for the filing of future water supply reports by Dallas Creek Water Company, Inc.

9. Dallas Creek Water Company, Inc. shall comply with the terms and provisions of the Settlement Agreement, which is attached to this Decision as Appendix A, and with this Decision.  

10. The Parties shall abide by the terms of the Settlement Agreement and with this Decision.  

11. Dallas Creek Water Company, Inc. shall comply with the Compliance Appendix attached as Appendix B to this Decision.  

12. Proceeding No. 16AL-0829W shall remain open to receive compliance filings.  
13. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
14. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

15. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  In Decision No. C16-1094, ¶ I.A.6 at page 2, the Commission construed premature intervention pleadings by several interested parties to be protests filed under Rule 1305(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  


�  Settlement Motion, ¶¶ 2 and 3, page 1.


�  Settlement Agreement, ¶¶ II.A.1 through 4, pages 3-5.


� Intervenors ADCWU and FPEOA and DCWC also each assert disclaimers in the Settlement Agreement as a defense to any future claims that they have agreed to arguments, concerns, or allegations made by the other in this Proceeding.  See Settlement Agreement, pages 2-3.   


�  Settlement Agreement, ¶¶ II. pages 1-2; II.B.1. page 5.


�  Settlement Agreement, ¶ II.A.4, page 5.


�  Fairway Pines Estates Owners Association Inc. v. Dallas Creek Water Company, Inc., Decision �No. C13-1139 (Mailed Date of September 13, 2013), Proceeding No. 13F-0069W.  


�  Settlement Agreement, ¶ II.B.2, page 6.  


�    Settlement Agreement, ¶ II.B.3, page 7.


�  Settlement Agreement, ¶ II.B.4, page 7.


�  Settlement Agreement, ¶¶ II.B.6 and 7, pages 7-8.


�  The Settlement Agreement uses the phrase “for each rate class” in ¶ II.B.6, page 7.  However, DCWC does not have traditional rate classes (e.g., residential, commercial, industrial, and irrigation).  Instead, the proposed revised tariffs, at Second Revised Page 42 in Exhibit D, only sets forth various services and rates provided by DCWC to its customer.  For that reason, regarding Exhibit C, this Decision refers to “tariffed services” instead of “rate classes.”


�   Settlement Agreement, ¶ II.B.7, page 8.


�  See the pre-filed Direct Testimony of James A. Willey, page 6, lines 1-7.  The Net (or Reallocated) Revenue Requirement of $797,186 is also found in Mr. Willey’s pre-filed Exhibit JAW-20, pages 1 and 3, which was filed on January 27, 2017.  


�  For example, compare Attachment JAW-4, pages 6 and 7, to Exhibit B to the Settlement Agreement.


�  Projected annual revenues for the proposed increased filed rates as filed was calculated as follows:  


Base Service = $44.70 per month x 866 customers x 12 months 	=  $464,522


Meter In-Service = $34.53per month  x 413 customers x 12 months	 = $171,131


Customer usage revenue = $9.45 per 1,000 gallons x 16,188 units	 = $152,977


Raw Water Revenue = $1.52 per 1,000 gallons x 9,775 units		 =  $ 14,858


							Total       = $803,488


The source of the 2015 actual customer and unit numbers is Attachment JAW-20, pages 1 and 3. 


�  When the Commission sets filed tariffs for hearing and suspends their effective date, the Commission “shall establish the rates, fares, tolls, rentals, charges, classifications, contracts, practices, or rules proposed, in whole or in part, or others in lieu thereof, that it finds just and reasonable.”  § 40-6-111(2)(a)(I), C.R.S. (emphasis added).


�  Settlement Agreement, ¶¶ II.C.2, page 8.
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