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I. STATEMENT

1. This Proceeding was commenced on February 21, 2017 by the issuance of Civil Penalty Assessment or Notice of Complaint to Appear (CPAN No. 114556) to “Spring Cab.”    

2. On March 8, 2017, by Minute Order, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  

A. Amendment of the CPAN and the Caption

3. The CPAN named “Spring Cab” as the Respondent.  The CPAN states that the entity identified as the Respondent holds “PUC Authority Number(s) 55797.”  A review, however, of Commission files reveals that the owner of Certificate of Public Convenience and Necessity PUC No. 55797 is Spring Cab LLC, doing business as Spring Cab.  The omission of the phrase “LLC, doing business as Spring Cab” from the CPAN and from the caption appears to be an inadvertent and harmless typographical error.  This Interim Decision is the first decision to be issued in this Proceeding and it is appropriate to correct this typographical error at this time.  

4. Therefore, the undersigned ALJ sua sponte will order the CPAN and the caption of this Proceeding to be amended to identify Spring Cab LLC, doing business as Spring Cab, as the Respondent.  This Decision states the corrected caption.  

5. All future pleadings, filings, and decisions will be required to use this corrected caption.  The Commission’s Administrative Staff will be ordered to take all necessary steps to correct the caption of this Proceeding in the Commission’s files.  

B. Procedural history

6. The CPAN issued on February 21, 2017 cites Spring Cab LLC, doing business as Spring Cab (Respondent or Spring Cab), with 25 separate violations of rules of the Colorado Public Utilities Commission (Commission) in Colorado Springs, Colorado between October 6 and October 27, 2016.  Counts 1 through 17 cite Respondent for violating Rule 6103(c)(II)(C) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (2014), by “Requiring or permitting a driver to drive after having been on duty 80 hours in eight consecutive days.”  Eleven Counts identified the driver as Michael Draper (Counts 1, 3, 4, 6, 7, 8, 9, 10, 11, 12, and 13).  Three Counts identified the driver as Hong Kim (Counts 2, 5, and 17).  Three Counts identified the driver as Aileen Broomell (Counts 14, 15, and 16).  Next, Counts 18 through 25 cite Respondent for violating Rule 6103(c)(II)(D) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, by “Failing to maintain and retain accurate and true time records, including all supporting documents verifying such time records.”  Four Counts identified the driver as Aileen Broomell (Counts 18, 20, 21 and 23).  Two Counts identified the driver as Nicole Perch (Counts 19 and 22).  Two Counts identified the driver as Michael Draper (Counts 24 and 25).  

7. For each of the first 17 Counts, the CPAN assessed a civil penalty of $2500.00, plus an additional 15 percent surcharge required by § 24-34-108, C.R.S., for a total penalty of $2875.00 per violation.  For each of the last 8 Counts, the CPAN assessed a civil penalty of $500.00, plus an additional 15 percent surcharge required by § 24-34-108, C.R.S., for a total of $575.00.  The total civil penalties assessed in the CPAN are $53,475.00, including the additional 15 percent surcharges.  (CPAN at 1-3.)   

8. The CPAN states that, if the Commission were to receive payment within ten calendar days, the civil penalty for each of the first 17 Counts would be $1437.50; and the civil penalty for each of the last 8 Counts would be $287.50 per violation, for total reduced civil penalties of $26,737.50, including the 15 percent surcharges.  The CPAN also states that, if the Commission does not receive payment within ten days, the Commission Staff will seek civil penalties for the cited violations in the full total amounts stated in Paragraph 7 above.  The CPAN further states that payment of the assessment would be an acknowledgment (i.e., an admission) of liability for the violations cited.  (Respondent’s Options, CPAN at 5.)   

9. On February 16, 2017, Mike Gullatte of the Commission Staff served the CPAN by handing the document to a person identified to him as the Respondent, Ajeed Zayed.  (CPAN at 4; Verified Statement of Service.)  Respondent also acknowledged receipt of the CPAN on February 16, 2017.  (Acknowledgement of Receipt, CPAN at 3.)  

10. The CPAN describes four options Respondent has to resolve this matter, and provides the following Notice:
NOTICE:  If you fail to pay the prescribed penalty within 10 calendar days after your receipt of the Civil Penalty Assessment Notice, this document will convert into a Notice of Complaint to Appear.  If you fail to contact the Commission to schedule the hearing by 5:00 p.m. of the 15th day after your receipt of this Civil Penalty Assessment Notice [in this case by March 3, 2017], the Commission will set the hearing date and notify you of the hearing date.  Upon proof of any violation alleged on the preceding page(s), the PUC may order you to cease and desist activities in violation of statues and Commission rules.  
(CPAN at 5, emphasis in the original.)

11. A review of the Commission’s file in this Proceeding reveals the following.  Within the ten-day time period provided by the CPAN, Respondent did not tender payment of the reduced amount of civil penalties, including surcharges, of $26,737.50.  Nor has Respondent tendered payment of the total civil penalties, including surcharges, of $53,475.00.  Nor did Respondent contact the Commission by March 3, 2017 to schedule the hearing.  

12. Trial Staff of the Commission (Staff) and Respondent Spring Cab are the Parties to this Proceeding.  

13. Counsel for Staff will be ordered to file an entry of appearance, pursuant to Rule 1007(a) of the Rules of Practice and Procedure, 4 CCR 723-1, on or before March 24, 2017.  

C. Representation

14. Rule 1201(a) of the Rules of Practice and Procedure, 4 CCR 723-1 (2015) requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado.  Rule 1201(b)(II), 4 CCR 723-1, provides 
an exception whereby an individual may appear without an attorney to represent the interests 
of a closely-held entity (including a limited liability company) provided the requirements in 
§ 13-1-127, C.R.S., are met.  Section 13-1-127(2), C.R.S., allows an officer
 to represent a closely-held entity before the Commission if the following conditions are met:  (a) the amount in controversy does not exceed $15,000; and (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the officer’s authority to represent the closely-held entity or limited liability company.  
15. The Commission has held that if the exception in Rule 1201(b)(II), 4 CCR 723-1, does not apply, an entity (such as a limited liability company) must be represented by counsel in an adjudication.  In addition, the Commission has held that if a party must be, but is not, represented by an attorney, there are two consequences:  first, any filing made by a non-attorney on behalf of the party is void and of no legal effect; and, second, the party cannot participate in a prehearing conference, in an evidentiary hearing, and in an oral argument.  

16. This Proceeding is an adjudication before the Commission.  

17. Respondent Spring Cab is a party in this Proceeding.  

18. Respondent Spring Cab is a limited liability company.  

19. The ALJ finds that the exception contained in Rule 1201(b)(II), 4 CCR 723-1, does not apply in this Proceeding, because as demonstrated by the CPAN, the amount in controversy exceeds $ 15,000.  Thus, pursuant to Rule 1201(a), 4 CCR 723-1, the ALJ finds that Respondent Spring Cab must be represented in this Proceeding by an attorney authorized to practice law in the State of Colorado.  

20. The ALJ will order Respondent Spring Cab to obtain legal counsel in this Proceeding.  Respondent Spring Cab’s counsel must be an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  

21. Respondent Spring Cab’s attorney must enter an appearance in this Proceeding not later than March 24, 2017.  

22. Respondent Spring Cab is advised and is on notice that it will not be permitted to participate in this Proceeding without an attorney.  

23. Respondent Spring Cab is advised and is on notice that, unless Respondent Spring Cab’s attorney enters an appearance as required by this Interim Decision, Respondent Spring Cab will risk adverse findings and conclusions on the merits of this CPAN.  

D. Burden of Proof 

24. In this CPAN proceeding, Staff bears the burden of proof by a preponderance of the evidence.  (Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1.)  The preponderance standard requires the evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department 
of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when 
the evidence, on the whole, slightly tips in favor of that party.
  In this case, Staff must prove, 
by a preponderance of the evidence:  (a) facts that support findings that Respondent violated 
the Commission Rule cited in Counts 1 through 25 of the CPAN; and (b) facts that support 
the amounts of the civil penalties that Staff asks the Commission to impose on Respondent, 
if the ALJ finds that the violations alleged have been proven.  (See Colorado Public Utilities Commission v. Elvis Edwards, doing business as Papi Enterprise, Decision No. R09-0548, ¶ II.25 at page 5, (mailed on May 22, 2009), Docket No. 08G-562EC.)

25. An evidentiary hearing in this Proceeding will be scheduled for May 4 (and 5, if needed), 2017.  

E. Procedural Schedule for Pre-hearing Filings by the Parties  

26. To facilitate the orderly and efficient litigation of this Proceeding, the ALJ finds and concludes that a procedural schedule should be adopted, so that each party will have an opportunity prior to the hearing to review detailed summaries of the testimony of the witness or witnesses the other party will call and to review copies of the exhibits the other party will present at the hearing.  Therefore, this Decision will order the Staff and the Respondent each to file, and to serve on each other, a list of witnesses, a summary of the testimony of each witness, and copies of the exhibits the Party will present at the hearing.

27. On or before March 29, 2017, Staff will be ordered to file, and to serve on Respondent and its counsel, its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.  

28. On or before April 19, 2017, Respondent will be ordered to file, and to serve on Staff and its counsel, its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.

F. Additional Advisements  

29. The Parties are advised and are on notice that this Proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1.  The ALJ expects the Parties to be familiar with and to comply with these rules.  The rules are available on the Commission’s website (http://www.dora.colorado.gov/puc) and in hard copy from the Commission.  

30. The Parties are advised and are on notice that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule adopted in this Interim Decision.  The Parties are further advised and are on notice that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the adopted procedural schedule.  

31. Any Party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of all the evidence near the end of the hearing), as follows:  first, Staff may make an opening Closing Argument; second, Respondent may make a Closing Argument; and finally, Staff may make a final Closing Argument.  

32. The Parties are advised and are on notice that pleadings and other documents are filed with the Commission, pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1, when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing a paper document, including the original and three copies.  Emailing pleadings and other documents to the Commissioners, the Director of the Commission, an ALJ, or other employees of the Commission does not constitute proper filing under Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  

33. Each Party is specifically reminded that all filings with the Commission must also be served upon the other Party and its counsel or representative, in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

34. The Parties are advised and are on notice that the Commission has an E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at www.colorado.gov/dora/puc.  

II. ORDER

A. It Is Ordered That:  

1. Civil Penalty Assessment or Notice of Complaint to Appear No. 114556 and the caption of this Proceeding are amended to name Spring Cab LLC, doing business as Spring Cab, as the Respondent.

2. All future pleadings, filings, and decisions shall use the corrected caption, as set forth in this Interim Decision.  The Commission’s Administrative Staff shall take all necessary steps to correct the caption of this Proceeding in the Commission’s files.

3. A hearing in this matter shall be conducted at the following date, time, and place:  

DATE:

May 4, 2017 (and May 5, 2017, if needed) 

TIME:

9:30 a.m.  

PLACE:
Commission Hearing Room 
 

1560 Broadway, Suite 250 
 

Denver, Colorado  

4. Counsel for Trial Staff of the Commission (Staff) shall file an entry of appearance, pursuant to Rule 1007(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, on or before March 24, 2017.  

5. Spring Cab LLC, doing business as Spring Cab (Respondent), shall obtain legal counsel in this Proceeding.  Respondent’s counsel must be an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  

6. On or before March 24, 2017, Respondent’s attorney shall enter an appearance in this Proceeding.  

7. On or before March 29, 2017, Staff shall file, and serve on Respondent and its counsel, its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.

8. On or before April 19, 2017, Respondent shall file, and serve on Staff and its counsel, its list of witnesses, a detailed summary of the testimony of each witness, and copies of the exhibits it will present at the hearing.  

9. The Parties shall make the filings as required by the procedural schedule adopted in this Decision and shall comply with the requirements and advisements established in this Decision.  

10. This Decision shall be effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Section 13-1-127(1)(i), C.R.S., defines “Officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  Moreover, § 13-1-127(2.3), C.R.S., states that a person in whom the management of a limited liability company is vested “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]” 


�  Findings in Commission decisions must be supported by substantial evidence in the record.  Douglas County Bd. of Comm'rs. v. Public Util. Comm'n., 866 P.2d 919, 926 (Colo. 1994).  Proof of alleged unlawful conduct by a preponderance of the evidence constitutes substantial evidence to support the Commission’s decision in a CPAN proceeding.  Substantial evidence is more than a scintilla, and it must do more than create a suspicion of the existence of the fact to be established.  Integrated Network Services, Inc. v. Public Util. Comm'n., 875 P.2d 1373, 1378 (Colo.1994).  
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