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I. STATEMENT  
1. On December 14, 2016, the Larimer Emergency Telephone Authority (LETA 
or Complainant) filed a formal Complaint against Qwest Corporation, doing business as CenturyLink QC (CenturyLink or Respondent).  That filing commenced this Proceeding.  

2. LETA and CenturyLink, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this matter.  

3. On December 21, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

4. On December 20, 2016, the Commission issued, and served on Respondent, an Order to Satisfy or Answer.  Respondent’s response to the Complaint originally was due not later than January 9, 2017.  On December 23, 2016, by Decision No. R16-1176-I and on motion, the ALJ extended the response time to January 27, 2017.  

5. On January 27 2017, Respondent filed, in one document, a Motion to Dismiss [Motion], or in the Alternative, Answer [Answer] (in its entirety, January 27 Filing).  

6. On February 3, 2017, Complainant filed its Response to the Motion.  Complainant opposes the Motion.  

7. For the reasons discussed below, the ALJ will deny the Motion.  
8. With the Motion denied, the Answer put this Proceeding at issue.  

A. The Complaint.  

9. The following statements are taken exclusively from the Complaint; they are not 
-- and are not intended to be -- findings of fact by the ALJ.  As discussed below, for purposes of the Motion, the material allegations of the Complaint are taken as true.  

10. LETA is the 9-1-1 emergency telephone authority for Larimer County, Colorado.  Its “board is a ‘governing body’ within the meaning of [§ 29-11-101(4), C.R.S.], [Rule 4 Code of Colorado Regulations 723-2-2131(s)], and Qwest Corporation Exchange and Network Services Tariff Colo. PUC No. 23 (‘Tariff No. 23’) at 9.2.1(B).”  Complaint at 2.  

11. LETA is “the sole responsible entity in Larimer County for the administration and operation of all emergency telephone services, programs, and 9-1-1 equipment, including five separate Public Safety Answering Points (‘PSAPs’)[.]”  Complaint at 2-3.  

12. “LETA’s 9-1-1 system and network must support a call volume for their residential, business, tourist, and student populations.”  Complaint at 4.  Larimer County spans 2,634 square miles; has a population in excess of 315,000 people; is home to one of the 
entrances to Rocky Mountain National Park, which draws a significant number of tourists each year; and is home to Colorado State University, which had a total enrollment in 2016 of approximately 33,000.  

13. LETA’s 9-1-1 system and network also serve the Town of Estes Park, Colorado (Estes Park).  “Estes Park is a major tourist destination in its own right.  Estes Park’s population is about 6,000 people.  Its largest demographic in 2013 was age 65 and older.”  Complaint at 4.  

14. LETA is funded by surcharges on wireline and wireless telephones.  LETA uses the funds to pay for the charges and costs identified in § 29-11-104(2)(a)(I), C.R.S.  Among those charges and costs are:  

 
(A)
Costs of equipment directly related to the receipt and routing of emergency calls and installation thereof;  
 
(B)
Monthly recurring charges of service suppliers and basic emergency service providers (BESPs) for the emergency telephone service, which charges shall be billed by the BESP to the governing body of each jurisdiction in which it provides service;  

* * *  
 
(D)
Costs related to the provision of the emergency notification service and the emergency telephone service, including costs associated with total implementation of both services by emergency service providers, including costs for programming, radios, and emergency training programs; and  

 
(E)
Other costs directly related to the continued operation of the emergency telephone service and the emergency notification service.  

Complaint at 3-4.  
15. CenturyLink is a BESP within the meaning of § 29-11-101(1.2), C.R.S., and Tariff No. 23 at 9.2.1(B).  

16. Rule 4 Code of Colorado Regulations (CCR) 723-2-2134(a)
 provides that “basic emergency service within each local exchange area in Colorado ... shall be provided solely by properly certificated BESPs.”  (Bolding in Complaint at 5.)  To become a certificated BESP, pursuant to Rule 4 CCR 723-2-2134(c), one must file with the Commission an application for authority to provide basic emergency service.  In that application, the filer acknowledges that it “will provide basic emergency service in accordance with these rules and all applicable quality of service rules.”  Rule 4 CCR 723-2-2134(e) (bolding in Complaint at 5).  In addition, as part of the application, the filer “[a]grees to contribute, in a manner prescribed by statute, rule, or order of the Commission, to the funding of:  ...  Emergency Telecommunications Services 
(e.g., 9-1-1 and E9-1-1)[.]”  Rule 4 CCR 723-2-2103(a)(XV)(D)(iv) (bolding in Complaint 
at 5-6).  On information and belief, the Commission has not certificated CenturyLink as a BESP and that, because it has not filed an application to be certificated as a BESP, CenturyLink has not executed the acknowledgement and agreement stated above.  

17. CenturyLink is the BESP that provides emergency telephone service to LETA.  For that service, CenturyLink bills LETA “several thousand dollars per month.”  Complaint at 4.  LETA is unaware of any “publically available information showing what CenturyLink does with the recurring charges it collects monthly from governing bodies across Colorado.”  Id.  

18. In September 2013, “Estes Park and the communities surrounding Estes Park (hereinafter, the Estes Valley) had no ability to reach 9-1-1 for 35 hours and 22 minutes.”  Complaint at 6.  “This outage was caused by historic flooding along the Big Thompson River.  Flooding wiped out the network’s only physical path for a phone call to reach a PSAP when the caller in the Estes Valley dialed 9-1-1.”  Id. at 7.  CenturyLink “leased overhead fiber from Platte River Power Authority (“PRPA”) to restore the network’s only physical path for delivery of 
9-1-1 calls originating in the Estes Valley.”  Id.  This was intended to act as a temporary fix.  

19. Immediately following the September 2013 outage, LETA requested a Commission  

investigation, citing a lack of the network’s physical diversity for the delivery of 9-1-1 calls originating in the Estes Valley.  The PUC regulations required in 

relevant part:  “Facilities for 9-1-1 service shall be diversely routed, using different circuit routes where feasible.”  [Rule 4 CCR 723-2-2143(a).]  
Complaint at 7 (bolding in original).
  
20. As a result of, among other things, the September 2013 outage, the Commission opened Proceeding No. 13I-1147T.
  In that Proceeding, on March 20, 2014, the Hearing Commissioner issued Decision No. R14-0303 in which she ordered CenturyLink to file (in that Proceeding), not later than July 31, 2014, specific information pertaining to the Estes Park and Allenspark wire centers.  The Hearing Commissioner also ordered CenturyLink to make other filings and to provide data to the 9-1-1 Task Force and PSAPs.  By Decision No. C14-0491 issued on May 12, 2014, the Commission denied exceptions.  Although the Commission discussed the filings required by recommended decision, the Commission did not modify or qualify the requirement that CenturyLink file in Proceeding No. 13I-1147T specific information pertaining to the Estes Park and Allenspark wire centers.  

21. CenturyLink did not make the required July 31, 2014 filing in Proceeding 
No. 13I-1147T with respect to the Estes Park and Allenspark wire centers.  

22. In status reports filed in Proceeding No. 13I-1147T in 2014, 2015, and 2016, CenturyLink reported delays in restoring the Estes Valley primary 9-1-1 path (or route) and in deciding on a redundant 9-1-1 path (or diversity).  Throughout this period, “LETA made 
well-known its desire for physical diversity to Estes Park and its frustration with the lack of progress.”  Complaint at 12.  

23. In March 2016, Estes Valley had an extended 9-1-1 outage “caused by snow, which brought down the overhead fiber that CenturyLink has been leasing from PRPA as the temporary fix for the network’s only primary path.”  Complaint at 12.  
24. In spring 2016, LETA provided funding for an extension of a grant awarded to Estes Park by the Colorado Department of Local Affairs (COLA).  The COLA will fund “an engineering study of the feasibility of improving regional broadband access by placing fiber along Highway 7 between Estes Park and Allenspark.”  Complaint at 12.  As a result of the LETA funding, the engineering study was expanded to include “Allenspark to Lyons for the purpose of 9-1-1 diversity.”  Id.  

25. On June 22, 2016, pursuant to Rule 4 CCR 723-2-2143, LETA made a formal request to CenturyLink that CenturyLink “construct physical diverse routing to Estes Park and Allenspark[,] Colorado.”  Complaint at Exhibit 1 at 1.  In that request, LETA also asked CenturyLink  

to provide a complete plan for the construction of the requested physical diverse routing, along with an expected date for the completion of that routing, and a proposed cost allocation formula for such construction.  
Id.  

26. On September 30, 2016, CenturyLink responded to LETA’s formal request for physical diversity.
  Among the issues raised in the response is the “inference that LETA must ultimately bear the full financial burden for the creation of [a] physical diverse path to Estes Park.”  Complaint at 15.  

27. Although CenturyLink identified potential paths (or routes) in response to the formal request for 9-1-1 diversity, as of the date of the Complaint, CenturyLink had not provided cost estimates associated with any of the identified path options.  Complaint at 13-14.  

28. LETA states:  (a) it has been over three years since the September 2013 outage, and CenturyLink has not restored the primary 9-1-1 path to the Estes Valley; and (b) it has been over two years since CenturyLink missed the deadline (established in Decision No. R14-0303) to file the specific information identified in Decision No. R14-0303 pertaining to the Estes Park and Allenspark wire centers.  In addition, LETA states, because CenturyLink has not yet determined how it will provide diversity, the Estes Valley still lacks physical diversity for 9-1-1 calls; as a result, it “has always been and remains at risk for a single point of failure in the 9-1-1 network” (Complaint at 17).  

29. Based on these facts, LETA seeks relief and asks the Commission to issue a decision that:  (a) contains six declarations (Complaint at 18-19); (b) orders CenturyLink to make six filings and states the sanctions or remedies the Commission will use in the event CenturyLink fails to comply (Complaint at 19-20); and (c) grants requested permissions (Complaint at 20-21).  

B. Motion to Dismiss. 

1. Applicable Law and Principles.  

30. It appears that CenturyLink filed the Motion pursuant to Rule 4 CCR 
723-1-1308(e).
  In relevant part that Rule states:  

 
A respondent may file a motion to dismiss a complaint ... prior to filing an answer.  ...  A motion to dismiss may be made on any of the following grounds:  lack of jurisdiction over the subject matter; lack of jurisdiction over the person; insufficiency of process; insufficiency of service of process; insufficiency of signatures; failure to state a claim upon which relief can be granted; or failure to join a party.  
As the moving party, CenturyLink has the burden to establish that the Motion should be granted.  
31. Although the Motion contains the arguments that support it, the Motion fails to state the basis on which it is made.  Based on review of the Motion, the ALJ determines that the Motion rests on the assertion that the Complaint fails to state a claim upon which relief can be granted.  As permitted by Rule 4 CCR 723-1-1001, the ALJ uses the Colorado Rules of Civil Procedure (Colo.R.Civ.P.) -- specifically, Colo.R.Civ.P. 12(b) -- and applies case law pertinent to Colo.R.Civ.P. 12(b) to decide the Motion.  

32. Colo.R.Civ.P. 12(b)(5) permits a party to file a motion to dismiss for failure to state a claim upon which relief can be granted.  The Motion is a Colo.R.Civ.P. 12(b)(5) motion 
to dismiss.  
33. A motion to dismiss for failure to state a claim is simply a vehicle “to test 
the formal sufficiency of the complaint.”  Dorman v. Petrol Aspen, Inc., 914 P.2d 909, 
911 (Colo. 1996) (Dorman).  As a result, in Colorado, a Colo.R.Civ.P. 12(b)(5) motion to dismiss is disfavored; is difficult to sustain; and in fact is rarely granted under notice pleadings.  Berenergy Corporation v. ZAB, Inc., 94 P.3d 1232, 1236 (Colo. App. 2004).  

In ruling on a motion to dismiss based on failure to state a claim, these principles apply.  First, the motion is decided by looking only at the complaint and documents incorporated into the complaint.  Ashton Properties, Ltd. v. Overton, 107 P.3d 1014, 1018 (Colo. App. 2004) (decider “must not go beyond the confines of” complaint); Kratzer v. Colorado Intergovernmental Risk Share Agency, 18 P.3d 766 (Colo. App. 2000).  Second, in deciding a Colo.R.Civ.P. 12(b)(5) motion to dismiss, the Commission may exclude (i.e., not consider) 

34. matters outside the complaint and its supporting documents that are presented in the motion.
  Third, allegations in the complaint are viewed in the light most favorable to the complainant.  Medina v. Colorado, 35 P.2d 443, 452 (Colo. 2001).  Fourth, all assertions of material fact in the complaint are accepted as true.  Id.  

35. A motion to dismiss based on failure to state a claim must be denied “unless it appears beyond doubt that the [complainant] cannot prove facts in support of the claim that would entitle [complainant] to relief.”  Dorman, 914 P.2d at 911; see also Schoen v. Morris, 15 P.3d 1094, 1096 (Colo. 2000) (same).  Thus, when ruling on a Colo.R.Civ.P. 12(b)(5) motion to dismiss, the relevant question is whether the complainant has stated facts showing that it is entitled to relief, not whether it has asked for the proper relief.  Consequently, the prayer for relief is not considered a component of the claim.  Fleming v. Board of Education, 157 Colo. 45, 400 P.2d 932 (1965); Berenergy Corporation v. ZAB, Inc., 94 P.3d 1232 (Colo. App. 2004); see also Colo.R.Civ.P. 54(c) (“Except as to a party against whom judgment is entered by default, every final judgment shall grant the relief to which the party in whose favor it is rendered is entitled, even if the party has not demanded such relief in his pleadings.”).  

36. The rule that the prayer for relief is not considered when ruling on a Colo.R.Civ.P. 12(b)(5) motion to dismiss applies even if the specific relief sought in the complaint cannot be granted under Colorado statute because, as discussed above, the  

question is not whether the [complainant] has asked for the proper remedy but whether under [the] pleadings [the complainant] is entitled to any remedy.  ...  If the [complainant] has stated a cause of action for any relief, it is immaterial what [the complainant] designates it or what [the complainant] has asked for in [the] 

prayer; the court will grant [the complainant] the relief to which [it] is entitled under the facts pleaded.  

Berryman v. Berryman, 115 Colo. 281, 285, 172 P.2d 446, 448 (1946) (internal citations and quotes omitted) (emphasis supplied).  
37. With these principles in mind, the ALJ now considers the Motion.  
2. Parties’ Arguments.  
38. The following sets out each Party’s argument.  The statements are not findings made by the ALJ.  
a. CenturyLink.  

39. CenturyLink summarizes the grounds for its Motion as:  

 
The Complainant seeks relief that is not within the authority of the Commission (constructing facilities without compensation), relief that already exists (constructing facilities with compensation), and relief that has already occurred ([Respondent] being certified as a BESP [Basic Emergency Service Provider]).  Each of these claims should be dismissed.  

Motion at 4-5.  
40. With respect to the relief that asks the Commission to order CenturyLink to construct 9-1-1 facilities for purposes of diversity and without compensation to CenturyLink, this relief finds no support in statute, Commission rule, or CenturyLink’s tariff.  In fact, the operative principle is:  CenturyLink is not required to extend its existing network facilities to create path diversity where none exists.  

41. Rule 4 CCR 723-2-2143(a) provides:  “Facilities for 9-1-1 service shall be diversely routed, using different circuit routes wherever feasible.”  The word feasible does not have the same meaning as the word possible because to determine “[w]hether something is ‘feasible’ requires an analysis of technical, operational, and economic factors.”  Motion at 5.  “Where path diversity exists, CenturyLink should route 9-1-1 calls to take advantage of that diversity, but CenturyLink is not required to build new facilities to create diversity where none exists.”  Motion at 6.  

42. This is consistent with the principle that the Commission adopted and applied in Decision No. R01-0848.
  In that case, the Commission examined the meaning of the phrase “technically feasibility,” as used in 47 U.S.C. § 271(c)(2) and the federal regulations implementing that provision, when applied to interconnection with CenturyLink’s network.  
The Commission determined that, in the context of the federal statute and regulations, “[t]echnical feasibility does not require interconnection to include network extension.  CenturyLink is not required to extend its network to accommodate interconnection.”  Motion at 6, quoting Decision No. R01-0848 at 18.  

43. Rule 4 CCR 723-2-2143(a) also states:  “When the governing body requests diverse routing, the BESP shall develop cost-based tariff rates for diverse routing of 
9-1-1 circuits.”  That language is consistent with, and supports, the principle that CenturyLink is not required to extend its existing facilities to create path diversity where none exists because the Rule “requires a cost-based tariff[] and requires LETA to pay for the diversity it requests when that diversity is not available within the existing CenturyLink network.”  Motion at 6.  

44. Lastly, sections of Tariff No. 23 “confirm these principles.”  Motion at 7.  See §§ 9.2.1.C.22 (“Additional charges for such [path diversity] Facilities, or the construction and provisioning thereof, will be the responsibility of the E9-1-1 Customer and will be assessed on an individual case basis for requested diversity.”); 9.2.1.E.3 (written estimates of charges for material and time for additions to network facilities); 9.2.1.E.4 (reserves CenturyLink’s “right to charge the E911 Customer” for additional services).  

45. With respect to the relief that asks the Commission to order CenturyLink to construct 9-1-1 facilities for purposes of diversity and with compensation to CenturyLink, as demonstrated by the discussion above, this relief is available by proper reading of Rule 4 CCR 723-2-2143(a) and the provisions of Tariff No. 23.  

46. With respect to the relief that asks the Commission to order CenturyLink to apply for certification as a BESP, this relief cannot be granted because CenturyLink is a 
Commission-certificated BESP and has been since 1992.  The Commission’s approval of Tariff No. 23, CenturyLink’s tariff for the provision of Basic Emergency Service, confirms this.  Further, in a stipulation filed in Proceeding No. 06F-039T,
 LETA stipulated that CenturyLink is “the sole BESP that provides, via tariff, various services utilized to provide E911 service.”  Motion at 8, quoting Stipulation and Settlement Agreement, filed on November 14, 2007, at 2 (bolding in Motion).  

47. CenturyLink concludes:  

 
Thus, as a result of the lack of authority for this Commission to require CenturyLink to construct facilities without compensation; provisions already in place that allow the BESP to be compensated by the requesting authority; and that CenturyLink is already a certified statewide provider of basic emergency service, the Commission should dismiss this complaint.  The only possible matter the Commission should pursue is the question of developing a cost-based tariff for the diversity LETA requests, but developing a new tariff provision is not appropriate in this complaint proceeding.  To allow for the processes and notice that 
is required for tariff proceedings, the Commission should dismiss LETA’s complaint and order CenturyLink to file a cost-based tariff for the diversity that LETA requests.  CenturyLink is willing to file such a tariff.  Once a proposed tariff is filed, CenturyLink and LETA, and any other appropriate intervenor(s), 

can present their respective positions, testimony, and other evidence regarding 
the appropriate costs and pricing structure for the proposed tariff, and the Commission can then issue an order resolving those disputes and either approve, reject, or modify the proposed tariff, with compliance filings of a tariff to follow that comply with those Commission orders.  

Motion at 9.  
48. For these reasons, and its willingness to answer the Complaint notwithstanding, CenturyLink  

respectfully requests that this Commission dismiss the complaint filed by LETA and continue the efforts to establish a mechanism by which statewide diversity can be analyzed, scoped, prioritized, implemented[,] and paid for.  

Motion at 17.  
b. LETA.  

49. For the following reasons, LETA asserts that CenturyLink’s Colo.R.Civ.P. 12(b)(5) motion to dismiss should be denied.
  

First, CenturyLink mischaracterizes the relief sought when it asserts that LETA is asking that CenturyLink alone pay for the facilities to provide diversity.  In fact, “LETA is not asking for such relief in its Complaint.  Rather, LETA raised issues that go to the question of whether costs for diversity to the Estes Valley can and should be shared and, if so, how and when” (Response at 10 (underlining in original; footnote omitted)).  “CenturyLink, not LETA, inexplicably adds the phrase ‘without compensation’ to the end of LETA’s first request for relief on page 18 of the Complaint, which is ‘whether the PUC has authority over a BESP and the 

50. power to require the BESP to make specific changes to the 9-1-1 network.’  Motion at 5 and 12” (id. (underlining in original)).  

51. Second, CenturyLink “admits that, since LETA’s formal request for diversity on June 22, 2016, CenturyLink has failed to comply with” Rule 4 CCR 723-2-2143(a) as CenturyLink has not developed cost-based tariffs as required by that Rule.  Response at 5-6 (addressing subject matter jurisdiction); see also id. at 15 (same).  In addition, while it acknowledges that it is subject to decisions issued in Proceeding No. 13I-1147T, CenturyLink disputes the assertion (made in the Complaint) that it was required to make the Estes 
Valley-related filings ordered in Decision No. R14-0303.  Thus, at a minimum, the interpretation of the decisions in Proceeding No. 13I-1147T is at issue.  Finally, the Complaint raises this question:  “whether, due to the Estes Valley’s unique circumstances -- geography, demographic, tourism, and past 9-1-1 outages -- there are several options available for funding all or portions of a diversity plan for the Estes Valley” (Response at 14).  These are examples of claims upon which relief can be granted that are found in the Complaint.  The existence of such claims requires that the Motion be denied.  

52. Third, the outcome of the complaint process before the Commission  

is not “all or nothing,” where a decision will be made that either LETA or CenturyLink will end up footing 100% of some unknown amount for some unspecified work to be completed at some unknown time.  Rather, LETA asserts there should be a transparent, problem-solving process during which potential solutions for diversity for the Estes Valley are fully vetted by interested parties.  The PUC Complaint process is the only process of which LETA is aware that has the potential to require a BESP to be accountable.  

Response at 12.  
53. Finally, LETA states:  CenturyLink requests  

an indefinite suspension of its obligation to solve the Estes Valley outages and to address LETA’s diversity request.  CenturyLink wants to focus solely on its unilateral determination of a more pressing issue or a greater good -- a statewide diversity tariff.  CenturyLink’s request for an indefinite suspension of its obligation should be rejected by the PUC.  The current laws, regulations, rules, and tariffs govern the BESP now.  CenturyLink must address the issue of diversity for the Estes Valley now, and CenturyLink can (and should) concurrently continue the efforts to establish a mechanism to “analyze[], scope[], prioritize[], implement[] and pa[y] for” statewide diversity.  As outlined in great detail in its Complaint, LETA has never agreed that it will standby and do nothing while CenturyLink tries to find a statewide diversity solution.  

Response at 3-4, quoting Motion at 17.  
54. Because “[a]ll indications are that CenturyLink will continue to wait for others to invest capital costs [for diversity], [to] be noncommittal about updates and time frames, and [to] be reluctant to share information with LETA” (Response at 15), the Commission should deny the Motion and allow the Complaint to go forward.  
3. Discussion and Conclusion.  

55. CenturyLink chose to file the Motion and the answer to the Complaint in the same document.  In deciding the Motion, the ALJ considered the January 27 Filing at 1-4 (Introduction), at 4-9 (Motion to Dismiss), and at 17 (Conclusion) because these sections together constitute the Motion.  This approach is consistent with CenturyLink’s separation of the January 27 Filing into two segments:  “in the interest of efficiency, and also to provide additional factual background to the Commission, CenturyLink provides an answer to the Complaint subject to and in the alternative to its motion to dismiss.”  January 27 Filing at 9-10.  In addition, this approach helped to assure that, in deciding the Motion, the ALJ did not consider facts asserted in the answer but not in the Complaint and its supporting documents.  

56. Some of the arguments presented by the Parties rest on facts outside the Complaint and its supporting documents.  In deciding the Motion, the ALJ did not consider any facts not contained within the four corners of the Complaint and its supporting documents.  

57. Applying the applicable law and principles discussed above to the Complaint and its supporting documentation, the ALJ will deny the Motion.  

58. First, as shown above, CenturyLink’s Colo.R.Civ.P 12(b)(5) motion to dismiss focuses almost exclusively on the relief sought in this Proceeding.
  As discussed above, the prayer for relief is not part of the Complaint for purposes of such a motion.  The Motion neither discusses each, or any, claim in the Complaint (as opposed to the relief sought) nor explains why each, or any, claim is insufficient to support some form of relief.  As a result, CenturyLink has not met its burden to establish “beyond doubt that the [Complainant] cannot prove facts in support of the claim that would entitle [Complainant] to relief.”  Dorman, 914 P.2d at 911.  

59. Second, CenturyLink concedes that the Complaint states a claim upon which relief can be granted:  “The only possible matter the Commission should pursue is the question of developing a cost-based tariff for the diversity LETA requests, but developing a new tariff provision is not appropriate in this complaint proceeding.”  Motion at 9.  The Complaint contains facts that, if proved, establish that LETA has requested path diversity and that CenturyLink has not developed a cost-based tariff as required by Rule 4 CCR 723-2-2143(a).  CenturyLink acknowledges that the Complaint raises this issue.
  
Third and finally, in this case the Complaint and the supporting documents contain sufficient information to defeat a motion to dismiss for failure to state a claim.  For example, if LETA proves at hearing that CenturyLink has not complied with Rule 4 CCR 
723-2-2143(a) with respect to “develop[ment of] cost-based tariff rates for diverse routing of 


60. 9-1-1 circuits” in response to LETA’s June 22, 2016 request for diverse routing, LETA will 
be entitled to relief (e.g., an order requiring CenturyLink to develop and to file the 
cost-based tariff rates) from the Commission.  The Complaint contains allegations sufficient to raise this issue, among others.  

61. For the foregoing reasons, the Motion will be denied.  Denying the Motion simply permits the case to go forward; it does not indicate in any way what the outcome will be following the hearing in this Proceeding.  

C. Complainant to Make Filing.  
62. With Motion denied and the answer filed, the Proceeding is at issue.  As a result it is necessary to schedule an evidentiary hearing; to establish a procedural schedule; and to address other matters pertaining to this Proceeding.  To accomplish this, the ALJ will order Complainant to consult with Respondent and then to make, not later than March 24, 2017, a filing that:  (a) contains a proposed procedural schedule, including a hearing date, satisfactory to the Parties; and (b) addresses the issues discussed below.  The ALJ will order Respondent to cooperate with Complainant with respect to this filing.  
63. The procedural schedule proposed in the March 24, 2017 filing must contain at least the following:  (a) the date by which Complainant will file its direct testimony and attachments; (b) the date by which Respondent will file its answer testimony and attachments; (c) the date by which Complainant will file its rebuttal testimony and attachments; (d) the date by which each Party will file its corrected testimony and attachments; (e) the date by which each Party will file its prehearing motions, including (without limitation) dispositive motions, motions in limine, and motions to strike;
 (f) the date by which the Parties will file any stipulation
 and any settlement
 reached;
 (g) the date(s) for the evidentiary hearing; (h) the date by which each Party will file its post-hearing statement of position; and (i) the date by which each Party will file its response to the post-hearing statements of position.  

64. Unless otherwise ordered, evidentiary hearings are held in a Commission hearing room in Denver, Colorado.  If the Parties wish to request that the hearing be held in a location other than Denver, in the March 24, 2017 filing, the Parties must make the request; must identify the city in which they wish the hearing to be held;
 and must state the reasons for the request.  
65. Unless modified, Rule 4 CCR 723-1-1405 governs discovery.  The March 24, 2017 filing must contain:  (a) any modifications or special provisions that the Parties wish the ALJ to order with respect to discovery; and (b) the reason(s) the Parties request each requested modification or special provision.  

66. Unless modified, Rules 4 CCR 723-1-1100 and 723-1-1101 govern the treatment of information claimed to be confidential.  If the procedures and timeframes contained in Rules 4 CCR 723-1-1100 and 723-1-1101 are not adequate, the March 24, 2017 filing must contain:  (a) any modifications or special provisions that the Parties wish the ALJ to order with respect to treatment of information; and (b) the reason(s) the Parties request each requested modification or special provision.  

67. Unless modified, Rules 4 CCR 723-1-1100 and 723-1-1101 govern the process 
for obtaining a determination that information is highly confidential.  If the procedures and timeframes contained in Rules 4 CCR 723-1-1100 and 723-1-1101 are not adequate, the March 24, 2017 filing must contain:  (a) any modifications or special provisions that the Parties wish the ALJ to order with respect to the process for obtaining a determination that information is highly confidential; and (b) the reason(s) the Parties request each requested modification or special provision.  

68. In the March 24, 2017 filing, a Party may address any additional issue.  

69. When the March 24, 2017 filing is received, the ALJ will issue an Interim Decision scheduling the evidentiary hearing and establishing the procedural schedule.  If possible, the ALJ will adopt the Parties’ proposed schedule.  

70. The Parties are advised and are on notice that if Complainant fails to make the March 24, 2017 filing, the ALJ will schedule the evidentiary hearing and will establish the procedural schedule without input from the Parties.  
D. Additional Advisements.  

71. The Parties are advised and are on notice that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available 
on-line at www.colorado.gov/dora/puc.  
72. As pertinent here, Rule 4 CCR 723-1-1202(d) provides:  
[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.  
(Emphasis supplied.)  The Parties are advised and are on notice that filings must comply with this requirement
 and with the other requirements found in Commission rules pertaining to filings made with the Commission.  

73. The Parties are advised and are on notice that timely filing with the Commission means receipt by the Commission by the due date.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed timely with the Commission.  

74. The Parties are advised and are on notice that the Commission has an 
E-Filings System available.  One may learn about -- and if one chooses to do so, may register to use -- the E-Filings System at www.colorado.gov/dora/puc.  

II. ORDER  
A. It Is Ordered That:  
1. The Motion to Dismiss filed on January 27, 2017 is denied.  

2. Not later than March 24, 2017, the Larimer Emergency Telephone Authority (LETA) shall make a filing that complies with the requirements of ¶¶ 62-68 of this Interim Decision.  

3. Qwest Corporation, doing business as CenturyLink QC, shall cooperate with LETA in the preparation of the filing required by Ordering Paragraph No. 2.  

4. Consistent with the discussion above, if LETA fails to make the filing required by Ordering Paragraph No. 2, the Administrative Law Judge, without input from the Parties, will schedule the evidentiary hearing and will establish the procedural schedule.  

5. The Parties are held to the advisements contained in this Interim Decision.  

6. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, Part 2 of 4 Code of Colorado Regulations 723.  


�  As used in this Interim Decision, unless the context indicates otherwise, the terms “diversity,” “physical diversity,” and “9-1-1 diversity” refer to the routing of facilities for 9-1-1 service so as to provide more than one circuit route by which 9-1-1 calls can be completed.  


�  The Proceeding was In the Matter of Inquiry into E9-1-1 Network Performance During Recent Flood and Fire Related Disasters in the State of Colorado.  


�  The response is Exhibit 2 to the Complaint.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  If a motion is made pursuant to Colo.R.Civ.P. 12(b)(5) (failure to state a claim) and “matters outside the [complaint and its supporting documents] are presented to and not excluded by the” Commission, the motion is treated as a motion for summary judgment and is considered in accordance with Colo.R.Civ.P. 56.  Colo.R.Civ.P. 12(b) (last sentence) (emphasis supplied).  


�  That Decision was issued on August 17, 2001, in Proceeding No. 97I-198T, In the Matter of the Investigation into U S WEST Communications, Inc.’s Compliance with § 271(c) of the Telecommunications Act �of 1996.  


�  Proceeding No. 06F-039T was In the Matter of the Complaint of Adams County E911 Emergency Telephone Authority Against Qwest Corporation.  


�  Because CenturyLink does not state the basis for the Motion, LETA also addresses the Commission’s subject matter jurisdiction and argues that the Commission has subject matter jurisdiction over the Complaint.  �See generally Response at 4-10 (addressing subject matter jurisdiction).  As the ALJ determines that the Motion �is a Colo.R.Civ.P. 12(b)(5) motion to dismiss for failure to state a claim, the ALJ does not address LETA’s argument on subject matter jurisdiction.  


�  The ALJ neither reaches nor decides the issue of whether LETA seeks an order that requires CenturyLink, without compensation, to construct new facilities for path diversity.  In addition, nothing in this Interim Decision either decides or expresses an opinion on that issue.  


�  The ALJ notes that this is not the only claim made in the Complaint.  


� This date must be at least five calendar days after the date for filing corrected testimony and attachments and must be at least ten calendar days before commencement of the hearing.  


�  Rule 4 CCR 723-1-1407 governs stipulations.  


�  Rule 4 CCR 723-1-1408 governs settlements.  


�  This date must be at least three business days before the first day of hearing.  


�  If the request is made and is granted, the Commission will arrange a hearing room.  


�  During the course of this Proceeding, the ALJ may have occasion to inform counsel, on short notice, of rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks for the appropriate e-mail addresses.  
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