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I. STATEMENT

A. Relevant Background 

1. On November 28, 2016, Complainant Ramblin’ Express, Inc. (Ramblin’) filed a formal complaint against Respondent Big Winner Express (BWE) alleging that BWE is operating in Ramblin’s certificated territory without federal or state authority (Complaint).  Ramblin’ requests that the Public Utilities Commission (Commission or PUC) enter a decision ordering BWE to cease and desist from its unauthorized operation and impose a civil penalty against BWE. 

2. On November 30, 2016, the Commission referred the proceeding to an Administrative Law Judge (ALJ).  The undersigned ALJ was subsequently assigned to this proceeding.  

3. On December 5, 2016, the Commission scheduled the Complaint for an evidentiary hearing on February 13, 2017 at 9:00 a.m.  

4. On December 19, 2016, the Complaint, the Order Setting Hearing and Notice 
of Hearing, and an Order to Satisfy or Answer were served on BWE by U.S. Mail.  These documents have not been returned to the Commission as undeliverable.  

5. The Order to Satisfy or Answer ordered BWE to satisfy or answer the complaint by January 8, 2017.  BWE has not satisfied or answered the complaint, entered an appearance, filed any document with the Commission, or otherwise indicated that it intends to participate in this proceeding. 

6. On January 18, 2017, Ramblin’ filed a Motion for Order Granting Relief in Complaint (Motion).  The deadline to respond to the Motion was February 1, 2017.  BWE has not responded to the Motion.   

B. Analysis

7. Commission Rule 1308(f) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 states:

If a party fails to file timely a responsive pleading, to admit or deny an allegation in a complaint, or to raise an affirmative defense, the Commission may deem the party to have admitted such allegation or to have waived such affirmative defense[,] and [the Commission] may grant any or all of the relief requested.

8. Here, BWE has not satisfied or answered the Complaint, or filed any document in this proceeding.  Accordingly, based on Commission Rule 1308(d), the undersigned ALJ finds that BWE has admitted the allegations in the Complaint. 

9. In its Complaint and Motion, Ramblin’ requests the undersigned ALJ to: (a) order BWE to discontinue and refrain from engaging in the conduct and operations complained of; and (b) impose a civil penalty on BWE under Rule 1302 of the PUC’s Rules of Practice and Procedure.
  However, while it references Commission Rule 1302, the Motion does not address prior decisions holding that the Commission cannot impose a civil penalty in a formal complaint proceeding initiated by a private party.
  

10. As Ramblin’ is the complainant in this proceeding and filed the Motion, it has the burden of proof.
  Because it has not addressed the previous decision noted above or otherwise explained why it believes the Commission has the authority in this proceeding to impose a civil penalty, Ramblin’ has not carried its burden.  Accordingly, the Motion shall be granted in part and denied in part.   

II. ORDER

A. The Commission Orders That:  

1. The Motion for Order Granting Relief in Complaint filed by Complainant Ramblin’ Express, Inc. (Ramblin’) on January 18, 2017 is granted in part and denied in part.

2. The relief requested in the Complaint by Ramblin’ is granted in part and denied in part.  

3. Respondent Big Winner Express (BWE) shall cease forthwith offering to provide or providing, within the State of Colorado, any for-hire transportation by motor vehicle within the jurisdiction of the Public Utilities Commission without an existing and appropriate authority to do so issued by the Public Utilities Commission of the State of Colorado or the U.S. Department of Transportation.

4. Respondent BWE shall not offer to provide, and shall not provide, within the State of Colorado, any for-hire transportation by motor vehicle within the jurisdiction of the Public Utilities Commission without an existing and appropriate authority to do so issued by the Public Utilities Commission of the State of Colorado or the U.S. Department of Transportation.

5. The cease and desist orders set out in Ordering Paragraphs No. 3 and No. 4 shall continue in effect until and unless modified by subsequent Commission decision.
6. The hearing scheduled for February 13, 2017 at 9:00 a.m. is vacated. 

7. Proceeding No. 16F-0907CP is closed.  

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Complaint at 2; Motion at 1.  


� See, e.g., Decision No. R05-0451-I issued in Proceeding No. 05F-056CP on April 19, 2005.  


� Commission Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  
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