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I. STATEMENT

A. Procedural History
1. On December 8, 2016, Alpha Paratransit, LLC (Applicant) filed the 
above-captioned proceeding with the Public Utilities Commission of the State of Colorado (Commission).  
2. The Commission noticed the filing of the application on December 12, 2016.  As originally noticed, the application sought the following permanent authority:  

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers in call-and-demand shuttle service
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, state of Colorado. 
RESTRICTION:
This application is restricted against providing transportation to and from airports, hotels, and motels.  

3. During the Commission's weekly meeting held January 18, 2017, the matter was referred by minute entry to an Administrative Law Judge (ALJ) for disposition.  

4. The Notice established a 30-day deadline for filing intervention pleadings, which ended on January 12, 2017.  See Rule 1401(e), 4 Code of Colorado Regulations (CCR) 723-1 (2015), which governs interventions in transportation regulated intrastate carrier applications.

5. On January 13, 2017, Colorado Jitney, LLC, doing business as Colorado Jitney (Colorado Jitney), filed a “Motion for Leave to File Notice of Intervention by Right, Alternative Motion for Permissive Intervention, and Request for Hearing” (Colorado Jitney Motion).  The Colorado Jitney Motion stated, “There was a miscalculation of days regarding the notice period and granting this motion will prejudice no party.”
    

6. On January 17, 2017, Applicant filed a Motion to Strike the Colorado Jitney Motion, asking the Commission to deny the motion, to strike the intervention, and to decide the Application as an uncontested proceeding.  

7. Colorado Jitney timely filed a Response to Applicant’s Motion to Strike on January 31, 2017.  
8. On February 3, 2017, Applicant filed a “Reply in Support of Motion of Applicant Alpha Paratransit to (A) Deny the Motion to Intervene, Strike the Intervention and Request for Hearing Filed by Colorado Jitney, LLC DBA Colorado Jitney and (B) to Allow the Application to Proceed without Hearing” (Reply), which replies to Colorado Jitney’s Response to Applicant’s Motion to Strike.  Applicant’s Reply fails to include any motion for leave to file the reply.  

9. No evidentiary hearing on the Application has been scheduled by the Commission. 
B. Motion to Strike Intervention
Applicant’s overall argument is that the Colorado Jitney Motion should be denied and the intervention stricken because the Motion was filed one day late – on January 13th rather than January 12th.  Applicant makes two principal arguments:  (1) that the Colorado Jitney Motion fails to satisfy the standard for a waiver or variance from Commission rules found in Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, including a failure to include information required by Rule 1303(c) of the Rules of Practice and Procedure, 4 CCR 723-1; and 

10. (2) that the error of miscalculating the due date for intervention was solely the fault of Colorado Jitney.  Applicant claims allowing Colorado Jitney to intervene will cause prejudice, since there are no other intervenors and, but for Colorado Jitney’s attempt to intervene, the Application would be uncontested and should be granted pursuant to “Rule 1206(b) VIII.”
  

11. Colorado Jitney’s Response to the Motion to Strike asserts that it has tangible and pecuniary interests associated with its Certificate of Public Convenience and Necessity (CPCN), noting that, “The Commission regularly permits tardy interventions.”
  

12. The “Reply” filed by Applicant on February 3, 2017 will be stricken.  First, because it is not authorized.  Rule 1308(b) of the Rules of Practice and Procedure, 4 CCR 723-1, provides that:  “No response may be filed to [a] … response …, except upon motion.”  Applicant filed no motion for leave to file the Reply.  Rule 1308(b), 4 CCR 723-1, provides further, as relevant here:  “Any motion for leave to file a response must demonstrate a material misrepresentation of a fact, an incorrect statement or error of law, or accident or surprise which ordinary prudence could not have guarded against.”  The Reply, however, does not assert that Colorado Jitney’s Response committed any material misrepresentation of a fact or incorrect statement or error of law; nor does the Reply claim any accident or surprise.  Other than an attempt to distinguish Decision No. C16-0797, cited in the Response, the Reply merely repeats arguments already made in the Motion to Strike.  After reviewing Colorado Jitney’s Response and Applicant’s Reply, the ALJ finds that the conditions required for granting leave to file a reply in Rule 1308(b), 4 CCR 723-1, do not exist here.  Hence, Applicant’s “Reply” is not authorized, and it will be stricken. 

13. Applicant’s Motion to Strike Intervention will be denied.   

14. Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, provides the following standards for the Commission’s exercise of discretion in granting waivers or variances:  

(a) . . . The Commission may, for good cause shown, grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions.  In making its determination the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.
(Emphasis added.)  Contrary to Applicant’s first principal argument, Rule 1003(c), 4 CCR 723-1, which governs the contents of waiver or variance requests, does not require a waiver motion to include any information from Rule 1303(c).  Indeed, Rule 1303(c) of the Rules of Practice and Procedure, 4 CCR 723-1, concerns determinations by the Commission of the completeness of applications for purposes of § 40-6-109.5, C.R.S.  Therefore, Rule 1303(c) has no applicability to the ALJ’s determination of whether to deny the Colorado Jitney Motion or to strike the intervention.   
15. The ALJ disagrees with Colorado Jitney’s statement that, “The Commission regularly permits tardy interventions.”
  Rather, the Commission carefully considers the facts and circumstances of each case, and using appropriate legal standards, determines whether to accept or to reject late-filed motions and responses.

16. Interventions “out-of-time” have been permitted by the Commission for good cause shown or for excusable neglect.  Rule 1003(c), 4 CCR 723-1, provides the good cause standard.  Rule 1001 of the Rules of Practice and Procedure, 4 CCR 723-1, allows the Commission and ALJs to seek guidance from or to employ the Colorado Rules of Civil Procedure (C.R.C.P.), when doing so is not inconsistent with Title 40 or our own procedural rules.  Pursuant to Rule 6(b), C.R.C.P., the period of time for performance of an act may 
be enlarged, in the court’s (or Commission’s) discretion, when a party’s failure to act was 
the result of “excusable neglect.”  In the past the Commission has applied Rule 6(b), C.R.C.P., 
to determine whether late filed motions and pleadings should be accepted even though untimely filed.  See e.g. R10-1363, pages 7-8 (Mailed Date of December 23, 2010), in Docket 
No. 10A-168W, In the Matter of the Joint Application of Mill Creek Water Sales and Distribution, LLC; R10-0645-I, page 4 (Mailed Date of June 24, 2010), in Docket No. 09V-676T, In the Matter of the Petition of Pine Drive Telephone Company; and R10-0377-I, pages 3-4 (Mailed Date of April 21, 2010), in Docket No. 10A-058CP, In the Matter of the Application of Colorado Casino Shuttle, LLC.   

17. Applicant’s second principal argument is that the error of miscalculating the due date for intervention was solely the fault of Colorado Jitney.  Fault is not a determining factor here.  Rather, the issue is whether Colorado Jitney has shown good cause or excusable neglect for filing its motion to intervene one day late.  The ALJ rejects Applicant’s second principal argument.  

18. Colorado Jitney has claimed the untimely filing of its intervention pleading was due to “a miscalculation of days regarding the notice period,” which logically includes the correct deadline for filing for intervention.  The Commission has accepted late-filed pleadings when the tardiness was due to a miscalculation of the deadline.  See R10-0645-I, page 3, in Docket No. 09V-676T (counsel’s erroneous calculation of a “next-business-day” service date for motion and resulting miscalculation of the correct deadline for filing response (by four days) was excusable neglect with no undue prejudice to petitioner); R10-0377-I, ¶ I.15, pages 3-4, in Docket No. 10A-058CP (counsel’s inadvertent calendaring error of two days in calculating due date for filing disclosures was excusable neglect with no prejudice to applicant); C06-0852, pages 3-4 and 7 (Mailed Date of July 21, 2006), in Docket No. 06S-234EG, Re: The Investigation and Suspension of Tariff Sheets filed by Public Service Company of Colorado.  Based on the facts and circumstances presented in this case, the ALJ finds that Colorado 
Jitney’s untimely filing by one day of its intervention pleading was due to excusable neglect in miscalculating the correct deadline for filing for intervention.  

19. Applicant’s Motion to Strike Intervention seeks to deny the motion to intervene, to strike the intervention, and to render this matter uncontested.  This remedy is a harsh result, which is only warranted if Applicant can show that it was adversely affected by the untimely filing by the Intervenor.  See R10-0377-I, ¶ I.15, pages 3-4, in Docket No. 10A-058CP.  
20. In this proceeding, the ALJ discerns no substantial basis for finding such an adverse effect on Applicant.  Colorado Jitney filed its motion to intervene on the first day after the deadline set forth in the Notice.  Applicant’s Motion to Strike Intervention fails to recite any facts that establish that Applicant suffered any prejudice or adverse impact in that very short time.  Applicant does not mention any pending procedural or discovery disputes that were caused by Colorado Jitney’s one day delay.  Since the Application has not yet been set for hearing, the timing of the actual resolution of this Application will not be unduly adversely affected by the delay.  In short, the remedy sought in Applicant’s Motion to Strike Intervention is not warranted by the conduct of Colorado Jitney.  Accordingly, Applicant’s Motion to Strike Intervention will be denied.
21. Turning to Colorado Jitney’s intervention, since the intervention pleading was filed out-of-time, it cannot be considered as a timely intervention by right pursuant to Rule 1401(b), but it will be considered as a motion for permissive intervention pursuant to Rule 1401(c), 4 CCR 723-1.  In the absence of prejudice to Applicant, Intervenors’ Motion will be granted.
22. In its intervention pleadings, Colorado Jitney asserts that it has tangible and pecuniary interests associated with its CPCN that will be substantially impacted by the Application.  Colorado Jitney explains that the authority sought by Applicant directly conflicts with and overlaps its authority and would substantially duplicate the transportation services Colorado Jitney provides in the territory set forth in its CPCN.  

23. The ALJ finds that Colorado Jitney has established satisfactorily that this Proceeding may substantially affect its pecuniary or tangible interests.  Since Colorado Jitney is the only Intervenor, its interests will not be otherwise adequately represented.  Colorado Jitney’s motion for a permissive intervention will be granted.  
C. Representation

24. On January 13, 2017, the Colorado Jitney Motion was filed.  The pleading indicates that Colorado Jitney is a limited liability company (LLC) and was signed by Bradley J. Doran, President, without any indication of Mr. Doran’s capacity to represent the LLC.   

25. Colorado Jitney is a party and is not represented by an attorney in this matter.  

26. Rule 1201(a) of the Rules of Practice and Procedure, 4  CCR 723-1, requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado, except that, pursuant to Rule 1201(b), 4 CCR 723-1, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  This requirement is mandatory.  If a party does not meet the criteria of this Rule, any filing made by a non-attorney on behalf of that party is void and of no legal effect.  A non-attorney may not represent a party in Commission adjudicative proceedings.  

27. To proceed in this matter without an attorney, Colorado Jitney must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1.  These requirements apply in each proceeding in which Colorado Jitney may attempt to intervene.

28. Colorado Jitney has the burden to prove in this Proceeding that it is entitled 
to proceed in this case without an attorney.  To meet that burden of proof, Colorado Jitney 
must do the following:  First, Colorado Jitney must establish that it is a closely-held entity.  
This means that Colorado Jitney must establish that it has “no more than three owners.”  
Section 13-1-127(1)(a), C.R.S.  Second, Colorado Jitney must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute allows an officer
 to represent a closely-held entity before the Commission if the following conditions are met:  (a) the amount in controversy does not exceed $15,000; (b) the officer provides the Commission with evidence, satisfactory to the Commission, of the officer’s authority to represent the closely-held entity;
 and (c) the Commission approves the representation.  

29. Colorado Jitney will be ordered to choose one of the following options, either:  (1) retain an attorney at law currently licensed and in good standing before the Supreme Court of the State of Colorado to represent it in this proceeding; or (2) show cause why Rule 1201, 4 CCR 723-1, does not require it to be represented in this matter by an attorney.  
30. If Colorado Jitney elects to retain an attorney, then its counsel must enter an appearance in this matter on or before close of business on February 14, 2017.
31. If Colorado Jitney elects to show cause, it must make, on or before close of business on February 14, 2017, a verified (i.e., sworn) filing that:  (a) establishes that Colorado Jitney is a closely-held entity (that is, has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $15,000 and explains the basis for that statement; (c) identifies the individual who will represent Colorado Jitney in this matter; (d) establishes that the identified individual is an officer or managing member of Colorado Jitney; and (e) if the identified individual is not an officer or managing member of Colorado Jitney, has appended to it a resolution from the LLC that specifically authorizes the identified individual to represent Colorado Jitney in this matter.  

32. Colorado Jitney is advised that failure to make the filing described in ¶ 30 above or file Counsel’s entry of appearance, by February 14, 2017, will result in dismissal of its intervention without prejudice.  
D. Prehearing Conference
33. Colorado Jitney opposes the Application and requests a hearing.  In anticipation of the hearing, the undersigned ALJ is setting a prehearing conference in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.
34. At the prehearing conference, it will be necessary to establish a procedural schedule and to schedule an evidentiary hearing date in this Proceeding.  In addition, it may be necessary to address issues pertaining to discovery and to the treatment of information, if any, claimed to be confidential.  To accomplish this, the ALJ will order counsel for Applicant and the representative or counsel for Colorado Jitney to consult with each other prior to the prehearing conference and then to be prepared to discuss at the prehearing conference the following procedural matters:  (a) procedural schedule, including hearing dates, that is acceptable to the Parties; and (b) the procedural matters discussed below.  
35. The procedural schedule must contain at least the following:  (a) the date by which Applicant will file and serve on Colorado Jitney its list of witnesses, summaries of testimony, and complete copies of each document that the Party will offer as a hearing exhibit; (b) the date by which Colorado Jitney will file and serve on counsel for Applicant its list of witnesses, summaries of testimony, and complete copies of each document that the Party will offer as a hearing exhibit; (c) the date by which each Party will file -- but only if necessary to correct an error in the previously-filed list of witnesses or copies of documents -- a corrected list of witnesses and a complete copy of each corrected document that the Party will offer as a hearing exhibit; (d) the date by which each Party will file prehearing motions, including dispositive motions and motions in limine;
 (e) the date by which the Parties will file any stipulation
 or settlement agreement
 reached;
 (f) the dates for the evidentiary hearing, including an estimate of how many days are needed for hearing; and (g) the date by which each Party will file their post-hearing statements of position,
 which will be simultaneous (that is, absent further order, no responses will be permitted to statements of position).  
36. In considering proposed hearing dates, the Parties are reminded that, absent an enlargement of time or a waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter must issue on or before August 16, 2017.  To allow time for a recommended decision, exceptions, response to exceptions, and a Commission decision on exceptions, the hearing in this Proceeding must be concluded not later than Thursday, April 27, 2017.  

37. Unless modified, Rule 1405, 4 CCR 723-1, governs discovery.  If the procedures and timeframes contained in Rule 1405, 4 CCR 723-1, are not adequate, the February 15, 2017 filing must contain:  (a) any modifications or special provisions that the Parties wish the 
ALJ to order with respect to discovery; and (b) an explanation of the need for each proposed modification or special provision.  

38. Rules 1100 and 1101, 4 CCR 723-1, govern the treatment of information claimed to be confidential.  If the procedures and timeframes contained in Rules 1100 and 1101, 4 CCR 723-1, are not adequate, the Parties must be prepared to discuss at the Prehearing Conference:  (a) any special provisions that the Parties wish the ALJ to order with respect to treatment of information claimed to be confidential; and (b) an explanation of the need for each proposed special provision.  
39. At the Prehearing Conference, the Parties may address any additional matters allowed by Rule 1409(a), 4 CCR 723-1.

40. If the Parties are able to reach an agreement prior to the scheduled Prehearing Conference on the hearing date(s), procedural schedule, and other procedural matters discussed in this Interim Decision, and if they agree that the Prehearing Conference is not needed, then the Parties shall file, not later than Noon on February 15, 2017, a procedural stipulation with stipulated procedural schedule and hearing date(s).  If the Parties file such a procedural stipulation, the ALJ will vacate the Prehearing Conference.  

E. Additional Advisements.  

41. The Parties are advised and are on notice that they must be familiar with, and must comply with, the Commission’s Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.colorado.gov/dora/puc.  

42. As pertinent here, Rule 4 CCR 723-1-1202(d) provides:  
Every pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.  A pleading of a party not represented by an attorney shall be signed by a person with authority to bind the party, and shall state the person’s title, address, telephone number, and e-mail address.  
(Emphasis supplied.)  The Parties are advised and are on notice that all filings made in this Proceeding must comply with this requirement.  The Parties are advised and are on notice that, during the course of this Proceeding, the ALJ may have occasion to inform the Parties, on short notice, of rulings.  In that event, the ALJ will make a ruling notification by e-mail and will rely solely on the Parties’ signature blocks for the appropriate e-mail addresses.  
43. The Parties are advised and are on notice that a document is filed with the Commission on the date that the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, then the filing is not timely.  

44. The Parties are advised that the Commission has an E-Filings System available.  One may learn about, and -- if one chooses to do so -- may register to use, the E-Filings System at www.colorado.gov/dora/puc.  

II. ORDER

A. It Is Ordered That:

1. A prehearing conference in this proceeding is scheduled as follows:

DATE:
February 16, 2017
TIME:
10:30 a.m.

PLACE:
Commission Hearing Room
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

2. If the Parties are able to reach an agreement prior to the scheduled Prehearing Conference on the hearing date(s), procedural schedule, and other procedural matters discussed in this Interim Decision, and if they agree that the Prehearing Conference is not needed, then the Parties shall file, not later than Noon on February 15, 2017, a procedural stipulation with stipulated procedural schedule and hearing date(s).  If the Parties file such a procedural stipulation, the Administrative Law Judge will vacate the Prehearing Conference.  

3. Alpha Paratransit, LLC’s Reply in Support of Motion of Applicant Alpha Paratransit to (A) Deny the Motion to Intervene, Strike the Intervention and Request for Hearing Filed by Colorado Jitney, LLC DBA Colorado Jitney and (B) to Allow the Application to Proceed without Hearing, filed on February 3, 2017, is stricken as unauthorized.

4. Alpha Paratransit, LLC’s Motion to Strike the Motion for Leave to File Notice of Intervention by Right, Alternative Motion for Permissive Intervention, and Request for Hearing filed on January 17, 2017, is denied.  

5. The Motion for Leave to File Notice of Intervention by Right, Alternative Motion for Permissive Intervention, and Request for Hearing, filed on January 13, 2017, by Colorado Jitney, LLC, doing business as Colorado Jitney, is accepted for filing although it was late-filed, and it is construed as a motion for permissive intervention.  

6. Colorado Jitney, LLC, doing business as Colorado Jitney, is granted permission to intervene in this Proceeding.  

7. Alpha Paratransit, LLC, and Colorado Jitney, LLC, doing business as Colorado Jitney, are the Parties to this Proceeding.  

8. Colorado Jitney, LLC, doing business as Colorado Jitney, shall make the following choice, either:  (1) retain an attorney to represent it in this Proceeding; or (2) show cause why it may be represented in this Proceeding by an individual who is not an attorney.  

9. If Colorado Jitney, LLC, doing business as Colorado Jitney, chooses to retain an attorney, its attorney shall enter an appearance in this Proceeding not later than February 14, 2017.  

10. If Colorado Jitney, LLC, doing business as Colorado Jitney, chooses to show cause, then Colorado Jitney, LLC, doing business as Colorado Jitney, shall make, not later than February 14, 2017, a filing to show cause why it may be represented in this matter by an individual who is not an attorney.  The show cause filing shall meet the requirements set out in ¶ 31 of this Interim Decision.  

11. The Parties shall be held to the advisements in this Interim Decision.

12. This Decision shall be effective on its Mailed Date.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Colorado Jitney Motion, page 1.


�  Motion to Strike Intervention, page 4.  Since the current Rule 1206 of the Rules of Practice and Procedure, 4 CCR 723-1, concerns “Commission Noticed – Generally,” the ALJ believes that Applicant intended to rely on Rule 1403 of the Rules of Practice and Procedure, 4 CCR 723-1, which governs “Uncontested (Modified) Proceedings.”  


�  Response to Applicant’s Motion to Strike, page 1.


�  Response to Applicant’s Motion to Strike, page 1.


� Section 13-1-127(1)(i), C.R.S., defines “Officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.  A manager of an LLC falls within this definition. 


� As pertinent here, § 13-1-127(2.3), C.R.S., states that a person in whom the management of a limited liability company is vested “shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]”


�   This date can be not later than ten calendar days before the first day of hearing.  


�    Rule 1407, 4 CCR 723-1, governs stipulations.  


�    Rule 1408, 4 CCR 723-1, governs settlement agreements.  


�  This date can be no later than three business days before the first day of hearing.  


� The date for filing statements of position can be no later than ten calendar days following the conclusion of the evidentiary hearing.  
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