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I. STATEMENT

1. On 
November 23, 2016, Kenneth B. Burrows (Petitioner) filed a Petition for Waiver/Variance of Safety Regulations-Driver (Petition).  In the Petition, Petitioner seeks a 
one-year waiver of Rule 6713(a) of the Commission Rules Regulating Transportation by Motor Vehicle.  Rule 6713(a) states 
[n]o TNC shall permit any driver to log in to its digital network that is not medically examined and certified pursuant to 49 C.F.R. § 391.41, as revised on October 1, 2010.”  49 Code of Federal Regulations (CFR) § 391.41(b)(11) states in relevant part that “[a] person is physically qualified to drive a commercial motor vehicle if that person . . . First perceives a forced whispered voice in the better ear at not less than 5 feet with or without the use of a hearing aid or, if tested by use of an audiometric device, does not have an average hearing loss in the better ear greater than 40 decibels at 500 Hz, 1,000 Hz, and 2,000 Hz with or without a hearing aid when the audiometric device is calibrated to American National Standard (formerly ASA Standard) Z24.5 -- 1951.  

2. On December 7, 2016, the Commission referred this proceeding to an Administrative Law Judge (ALJ) for resolution
.  The Petition was subsequently assigned to the undersigned ALJ.  

3. On December 22, 2016, the Commission sent a letter to Mr. Burrows requesting that he correct two issues raised by his Petition.  Mr. Burrows never responded to the letter or provided the information sought by the letter.   

4. On January 10, 2017, the undersigned ALJ issued Interim Decision 
No. R17-0021-I which scheduled the hearing in this matter for January 24, 2017 at 11:30 a.m.  The Interim Decision stated, among other things, that the Petition raises questions that would be addressed at the hearing.  The Commission served the Interim Decision on Petitioner by U.S. mail at the address provided by Petitioner in his Petition on the same date.  

5. On January 24, 2017 at 11:30 a.m., the undersigned ALJ convened the hearing scheduled in the January 10, 2017 Interim Decision.  However, Petitioner failed to appear for the hearing.  

6. Petitioner never requested a change in the date or time of the hearing.  Petitioner also has not explained his failure to appear at the hearing.
7. Because Petitioner, who has the burden, failed to appear and prosecute this proceeding, the Petition shall be dismissed without prejudice. 

8. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding and a recommended decision.  

II. ORDER

A. The Commission Orders That:  

1. The Petition for Waiver/Variance of Safety Regulations-Driver filed by Kenneth R. Burrows on November 23, 2016 is dismissed without prejudice. 

2. Proceeding No. 16V-0918TNC is closed.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge
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