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I. STATEMENT  
1. On June 3, 2016, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed a Verified Application seeking approval of its 2016 Electric Resource Plan (2016 ERP) and its 2018-2021 Renewable Energy Standard (RES) Compliance Plan pursuant to Commission Rules and the Colorado Renewable Energy Standard, § 40-24-124, C.R.S. (Application).  Black Hills filed the Application with Direct Testimony of seven witnesses.  

2. On June 3, 2016, Black Hills also filed a Motion for Waivers seeking waivers from certain rules governing the Commission’s ERP process and the implementation of the RES.

3. On June 24, 2016, the Colorado Office of Consumer Counsel (OCC) timely filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rules 1401(b) of the Commission’s Rules of Practice and Procedure and § 40-6.5-104, C.R.S, and Request for Hearing.  

4. On June 29, 2016, the Colorado Energy Office (CEO) timely filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to § 40-6-108(2)(b), C.R.S., and Rule 1401(b).  

5. On July 1, 2016, the City of Pueblo (Pueblo) timely filed its Petition to Intervene. Pueblo stated that the Application will have a direct and substantial impact on its interests and the electric services Pueblo citizens receive and potentially pay for electricity.
6. On July 6, 2016, Pueblo County timely filed its Petition to Intervene.  Pueblo County stated that it is a large electric utility customer and that its residents are also ratepayers of Black Hills.  Pueblo County stated that the Application will have a direct and substantial effect on the pecuniary and tangible interests of Pueblo County as well as its residents.  
7. On July 6, 2016, Interwest Energy Alliance (Interwest) timely filed its Petition to Intervene. Interwest stated that this Proceeding will substantially affect the pecuniary and tangible interests of its members, which consist of renewable developers and environmental groups promoting renewable energy around the Intermountain West. 

8. On July 6, 2016, the Colorado Independent Energy Association (CIEA), a group of independent power producers, timely filed its Motion to Intervene and Entry of Appearance. CIEA states that this Proceeding will substantially affect the pecuniary and tangible interests of CIEA’s members.

9. On July 6, 2016. Western Resource Advocates (WRA) timely filed its Petition to Intervene.  WRA stated that the above captioned proceeding directly impacts WRA’s substantial, tangible interest in reducing the environmental impact from electricity generation. LEAVE
10. On July 11, 2016, Trial Staff of the Commission (Staff) timely filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1401 and Rule 1007(a), and Request for Hearing.    

11. On July 13, 2016, the Commission deemed the Application complete and referred this Proceeding to an Administrative Law Judge (ALJ) by Minute Entry.
12. On July 21, 2016, by Decision No. R16-0684-I, all interventions were granted and a prehearing conference was scheduled for August 4, 2016.  

13. The parties in this Proceeding are Black Hills, Staff, the OCC, CEO, Pueblo, Pueblo County, Interwest, CIEA, and WRA.  

14. On August 3, 2016, by Decision No. R16-0714-I, a procedural schedule was adopted and the prehearing conference was vacated. The procedural schedule contained dates for the filing of Answer Testimony, Rebuttal Testimony, and Cross-Answer Testimony and for a hearing on December 5 through 7, 2016.

15. On October 7, 2016, Black Hills filed its Unopposed Motion to Amend the Procedural Schedule and Request for Waiver of Response Time (Procedural Schedule Motion).

16. On October 11, 2016, by Decision No. R16-0937-I, the Procedural Schedule Motion was granted.

17. On October 17, 2016, Black Hills filed its Second Unopposed Motion to Amend the Procedural Schedule and Request for Waiver of Response Time (Second Procedural Schedule Motion).

18. On October 18, 2016, by Decision No. R16-0955-I, the Second Procedural Schedule Motion was granted. 

19. On November 10, 2016, Black Hills filed an Unopposed Motion to Approve Settlement Agreement, Waive Rule 3665(c)(I)(B), and Waive Response Time (Settlement Motion).  The Settlement Agreement was joined by Black Hills, Staff, the OCC, CEO, CIEA, WRA, and Interwest.  The Settlement Motion explains that Pueblo and Pueblo County take no position on the Settlement Agreement.  The Settlement Agreement was filed prior to the filing of Answer Testimony by the intervening parties.

20. On November 22, 2016, by Decision No. R16-1073-I, the remaining procedural schedule was vacated.

II. DISCUSSION

A. Application and Direct Testimony
21. Black Hills states that the purposes of its proposed ERP is to determine the capacity necessary to meet expected future load growth and to determine the cost to add eligible energy resources to comply with the RES.  The proposed ERP covers a Planning Period of 25 years, from January 2016 through December 2040, with a 7-year Resource Acquisition Period (RAP) from January 2016 through December 2022. 

22. Black Hills states that its ERP was developed by preparing a load forecast and by determining the Company’s expected load and resource balance to quantify its resource need. Black Hills states that it developed different resource portfolios that meet the projected resource needs based on varying key planning assumptions. Black Hills explains that it performed comparative cost and risk analysis among different resource portfolio alternatives and, based on this analysis, selected a “Preferred Portfolio” for Phase I of this ERP. Black Hills states that it also selected an associated resource acquisition “Action Plan,” developing key planning assumptions and identifying planning uncertainties. The Company states that it completed a supplemental study to support the derivation of specific resource modeling assumptions to be applied in resource selection in Phase II.

23. Black Hills states that its Preferred Plan, known as the Base-with-RES Plan, is modeled to incorporate into the future resource portfolio all of the additional eligible energy resources required to achieve RES requirements during RAP and the Planning Period.  To meet the RES, which rises to 30 percent of retail electricity sales in Colorado beginning in 2020, the Base-with-RES Plan contemplates the addition of a new 60 MW renewable resource in 2019.  The Action Plan to implement the Base-with-RES Plan therefore involves “a Phase II competitive solicitation to acquire up to 60 MW of Eligible energy resources by 2019.”  Settlement Agreement at pp. 4-5.  (Footnote omitted)  

24. The Application states that Black Hills requests an Order from the Commission that:
· Approves the Resource Acquisition Period and the Planning Period

· Approves the load forecast for the ERP

· Approves the assumptions used for the ERP 
· Approves including a carbon tax assumption in the “Environmental Scenario” only

· Approves the Company’s Preferred Plan (the Base-with-RES Plan) portfolio of resources

· Approves Black Hills’ “Action Plan” to acquire new resources
· Approves a Phase II solicitation to acquire up to 60 MW of eligible energy resources by 2019
· Approves a 15% reserve margin

· Approves the model contract for future Purchased Power Agreement (PPA) for up to 60 MW of eligible energy resources by 2019 (subject to changes during negotiations)

· Approves the model RFP to be used in the Phase II competitive solicitation for up to 60 MW of eligible energy resources by 2019
· Approves the key inputs, assumptions, and updates that will be used to evaluate bid in the Phase II solicitation

· Approves continuing using the calculation of the net incremental cost of the Busch Ranch Wind Project 
· Approves continuing using the calculation of the net incremental cost of the 2006 through 2015 solar programs, which were locked down through 2023 in Decision No. C14-0007

· Approves continuing using the calculation of the net incremental cost of the Peak View Wind Project that was locked down through 2026 by Decision No. C15-0373

· Approves the net incremental cost calculation for the proposed 2018 – 2021 on-site solar program and community solar garden programs through 2023

· Approves the 2018-2021 RES Compliance Plan

· Approves the proposed changes to the tariffs and contracts for the on-site solar program and Black Hills’ proposal to file compliance tariffs at the conclusion of this proceeding

· Approves the proposed changes to the tariffs, contracts, and requests for proposals for Black Hills’ community solar garden (CSG) programs and Black Hills’ proposal to file compliance tariffs at the conclusion of this Proceeding

· Approves the proposed amount of capacity for Black Hills’ on-site solar program and CSG programs for 2018-2021

· Approves the Motion for Waivers 
B. Terms of the Settlement
25. The Settlement Agreement states that the Commission should grant the Application consistent with the terms of the agreement that include most of the requested approvals listed above.  The Settling Parties agree that the Commission should approve a Phase II competitive solicitation to acquire up to 60 MW of eligible energy resources by 2019. The Settling Parties state that this will allow Black Hills to determine if eligible energy resources can be acquired at a cost that achieves savings for customers and can generate sufficient Renewable Energy Credits (RECs) to enable the Company to comply with the 30 percent RES requirement beginning in 2020. 
26. The Settlement Agreement states that Black Hills has modeled the impacts of the agreements between the Settling Parties on the Company’s Renewable Energy Standard Adjustment (RESA) and that, based on this modeling, the deferred balance of the RESA is still expected to turn positive in 2020 and Commission approval of the Settlement Agreement would not result in any significant change to that projection. The Settlement further states that Black Hills has agreed not to reduce its RESA surcharge (presently 2 percent) in this Proceeding. However, the Settlement Agreement states that Black Hills has the right to seek to reduce its RESA surcharge in the future. 
1. Provisions for the 2016 ERP

27. The Settling Parties have agreed to provisions for the Commission’s adoption 
of a “Phase I Decision” and the implementation of a Phase II competitive solicitation to acquire up to 60 MW of eligible energy resources by 2019.  The details of the Settlement Agreement related to the ERP are contained within the Settlement Agreement attached to this Decision as Attachment A.

28. Specifically, the Settling Parties agree on the following:

1)
60 MW Nameplate Capacity Cap. All bids are subject to a 60 MW nameplate capacity cap;
2)
Eligible Energy Resources Only. Bids may only include eligible energy resources (including “Section 123” resources);
3)
Technology Combinations. Bidders may combine multiple technologies into a single bid, subject to the 60 MW nameplate capacity cap on bids. In the evaluation process, Black Hills may also combine bids, subject to the 60 MW nameplate capacity cap, to bring forward cost-effective resource portfolios for Commission evaluation in Phase II;
4)
Standalone RECs as Filler. If a bid for a single project or bid with multiple technologies does not include sufficient RECs to provide 189,000 RECs annually, the bidder may, at the time of submittal, supplement its eligible energy resource bid with standalone RECs sufficient to meet the Company’s compliance requirement;
5)
No bids for standalone RECs only. Bids for standalone RECs only (i.e., 
non-filler bids) will not be accepted in the Phase II solicitation; 
6)
Evaluation of bids for utility self-build or build-transfer projects. Any Phase II bid for utility-ownership proposals (i.e. utility self-build or 
build-transfer) shall include all project costs, including estimated operations and maintenance (O&M). If a utility ownership proposal received from a bidder does not include estimated O&M costs, the Company shall seek an estimate of O&M costs from the bidder or impute generic estimated O&M costs to the bid in the evaluation process. The O&M costs will be evaluated for purposes of bid evaluation only and not for purposes of rate recovery; and
7)
Timing. In order to take advantage of the federal Production Tax Credits (PTCs), Black Hills will commence its Phase II solicitation no later than 45 days following the issuance of a final order approving this Settlement Agreement.
29. In addition, the Settling Parties agree that the Company will designate an independent evaluator (IE) within 30 days after the Commission issues a final order approving the Settlement Agreement.
30. Attachment 3 to the Settlement Agreement shows the projected costs of wind energy generated by a generic 60 MW resource beginning operation in 2019.  During the period 2018 through 2021, the costs are approximately $21.6 million, and during the ten-year RES planning period 2018 through 2027, the costs are approximately $76.7 million.  Pursuant to the terms of the Settlement Agreement, Black Hills will determine in Phase II whether actual bid wind energy costs will be more than offset by savings from reduced fuel costs for conventional generation.
2. Provisions for the 2018-2012 RES Compliance Plan
31. The Settling Parties have agreed to an on-site solar program with the details contained within the Settlement Agreement attached to this Decision as Attachment A.

32. The Settlement Agreement explains that, following discussion, the Settling Parties agreed to select modifications to the Company’s initial proposals. While the total amount of capacity allocated to the on-site solar program for compliance years 2018 through 2021 was agreed to be 1,500 kW per year, consistent with the Company’s initial proposal, there will be two system categories: Tier 1 (0.5 kW up to and including 30 kW) and Tier 2 (30.001 kW up to and including 500 kW).  For Tier 1 capacity, the Company will release 150 kW per quarter and will have the ability to roll-over any unused Tier 1 capacity to the next quarter. Tier 1 incentives will start at $0.045/kWh in 2018 and will reduce annually by $0.005 on the beginning of calendar years 2019, 2020, and 2021. Tier 2 incentives will start at $0.075/kWh in 2018 and will reduce annually by $0.005 on the beginning of calendar years 2019, 2020, and 2021.

33. Attachment 3 to the Settlement Agreement shows the projected costs of the revised on-site solar program through 2027, assuming all programs are fully subscribed.  For the period 2018 through 2021, the costs total approximately $1.1 million.  For the ten-year RES planning period from 2018 through 2027, the costs total approximately $4.4 million.

C. Provisions for Community Solar Garden (CSG) Programs

34. The Settling Parties have agreed to modified CSG Programs as detailed within the Settlement Agreement attached to this Decision as Attachment A. The modified CSG programs agreed to by the Settling Parties consist of two offerings:  “100% Low-Income CSG RFPs” and “Open CSG RFPs.” There will be no “Standard Offer” CSG as offered by Black Hills in the past. 

35. The Settlement Agreement sets forth two general agreements reached by the Settling Parties relating to the definition of low-income customers and an additional RES Rule waiver to allow for implementation of the CSG programs.  First, the Settling Parties have agreed to define a low-income customer to be at or below 185 percent of the Federal Poverty Line. For purposes of the Settlement Agreement, nonprofit affordable housing buildings or public housing authority buildings (including homes and multi-family residential buildings) will be considered “low-income subscribers” so long as: (1) the building’s residents meet the “low-income” definition set forth in § 40-3-106, C.R.S.; and (2) the housing authority provides verifiable information that its residents are the beneficiaries of the CSG subscription(s).  Second, the Settling Parties agree that a waiver of Rule 3665(c)(I)(B) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, is appropriate to allow for implementation of the modified CSG program.  The requested waiver was granted by the Commission in Proceeding No. 13A-0836E involving the CSG program of Public Service Company of Colorado.  The waiver will permit class-average bill credits to be paid to customers subscribing to any CSGs awarded through the Requests for Proposals (RFPs) conducted pursuant to the Settlement Agreement. The Settling Parties agree that Black Hills should file compliance tariffs to implement this waiver, to become effective on January 1, 2018.

36. The Settlement Agreement also states that, in accordance with Rule 3665(d)(I), the Commission should establish 0 kW as the minimum purchase amount and 2,500 kW as the maximum purchase amount of newly installed CSG generation for each compliance year under the 2018-2012 RES Compliance Plan.

37. Attachment 3 to the Settlement Agreement shows the projected costs of the proposed CSG programs. For the low-income CSG RFPs, the projected costs are approximately $1 million for the period 2018 through 2021 and $5 million for the ten-year RES planning period 2018 through 2027.  For the RFP CSG program, the projected costs are approximately $2 million for the period 2018 through 2021 and $10.2 million for the ten-year RES planning period 2018 through 2027.  

D. Motion for Waivers

38. Black Hills requested waivers from the following ERP rules:

· Rule 3606(a)(II) (regarding forecast requirements)
· Rule 3606(a)(V) (also regarding forecast requirements)
· Rule 3606(c)(I) (regarding econometric analysis)
· Rule 3608(e) (regarding new transmission facilities)
· Rule 3609(c) (regarding contingency plans)
· Rule 3610(c) (regarding greenhouse gas emission costs)
· Rule 3611(d) (regarding RFPs and model contracts)
· Rule 3612(a) (regarding the IE)
39. The Settling Parties agree to all waivers except for Rule 3610(c).  The Settlement Agreement explains that Black Hills withdraws its request for a waiver of that rule.
40. Black Hills also requested waivers from the following RES Rules:

· Rule 3658(f)(II) (effective start date for offering incentives is from the date the solar application is submitted and not from the date of contract execution)

· Rule 3658(f)(III) (certain systems to be completed in 6 months rather than 12 months)

· Rule 3658(f)(VIII) (up-front rebate not required)

41. The Settlement Agreement states that, given the proposed structure of the modified on-site solar program as modified, the Settling Parties agree that the requested waivers of Rules 3658(f)(II) and 3658(f)(VIII) are necessary and should be granted by the Commission.  The Settlement Agreement further states that Black Hills agrees to withdraw its request for a waiver of Rule 3658(f)(III) due to the agreed upon modifications to the on-site solar program.

42. In addition, the Settling Parties agree that a partial waiver of Rule 3660(e) is permissible and appropriate to reduce the interest rate applicable to any positive RESA balance, if one occurs, from the most recently-authorized WACC to the Commission-approved customer deposit rate.
III. CONCLUSIONs AND FINDINGS
43. Based upon the recitations made in the Settlement Motion and the Settlement Agreement, the undersigned ALJ finds that approval of the Settlement Agreement is in the public interest.

44. The ALJ finds that the parties have established by a preponderance of the evidence that the Settlement is just, is reasonable, and should be accepted by the Commission.

IV. ORDER  
A. The Commission Orders That:  
1. The Motion for Waivers filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills) on June 3, 2016 is approved, as modified by the Settlement Agreement. The Unopposed Motion to Approve Settlement Agreement, Waive Rule 3665(c)(I)(B), and Waive Response Time, filed by Black Hills on November 10, 2016, is granted. 
2. The Motion for Waivers filed by Black Hills on June 3, 2016 is approved, as modified by the Settlement Agreement. 
3. The Settlement Agreement, attached to and incorporated in this Decision as Attachment A, is approved. 

4. The Verified Application filed by Black Hills on June 3, 2016 seeking approval of its 2016 Electric Resource Plan and its 2018-2021 Renewable Energy Standard Compliance Plan is approved, as modified by the Settlement Agreement.
5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
6. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.
7. Responses to exceptions shall be due within seven calendar days from the filing of exceptions.
8. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.
9. If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts. This will limit what the Commission can review if exceptions are filed.
10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
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________________________________
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