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I. STATEMENT  

1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this case.  The procedural history is repeated here as necessary to put this Interim Decision in context.  

2. On November 17, 2016, by Minute Order, the Commission assigned this Proceeding to an Administrative Law Judge (ALJ) for disposition.  
3. On November 17, 2016, by Minute Order, the Commission approved issuance of a complaint against 24/7 Towing and Recovery, LLC (24/7 Towing or Respondent) and issuance of a notice of hearing.  

4. On November 30, 2016, the Commission appears to have served (in one document) a Complaint and Notice of Hearing on Respondent.  That document commenced this Proceeding.  
5. The evidentiary hearing in this Proceeding is scheduled for January 23, 2017.  

6. On December 1, 2016, counsel for Trial Staff of the Commission (Staff) entered his appearance in this Proceeding.
  In that filing and pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1007(a),
 Staff counsel identified the testimonial (litigation) Staff and the advisory Staff in this Proceeding.  On December 21, 2016, new counsel for Staff entered his appearance in this matter.  

7. Staff and Respondent, collectively, are the Parties.  Each individually is a Party.  
8. On December 8, 2016, by Decision No. R16-1131-I, the ALJ ordered Staff to file, not later than December 21, 2016, its list of witnesses and copies of the exhibits it intends to offer at the hearing in this matter.  

9. On December 21, 2016, Staff filed, and served on Respondent, Staff’s list of witnesses and copies of Staff’s intended exhibits.  

A. Respondent’s Failure to Obtain Legal Counsel in this Proceeding.  

10. Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(II) and as relevant here, an individual may appear without an attorney to represent the interests of a closely-held entity, provided the requirements in § 13-1-127, C.R.S., are met.  

11. The Commission has held that, if the exception in Rule 4 CCR 723-1-1201(b)(II) does not apply, an entity (such as a limited liability company) must be represented by counsel in an adjudication.  In addition, the Commission has held that, if a party must be, but is not, represented by an attorney, there are two significant consequences:  first, any filing made by a non-attorney on behalf of the party is void and of no legal effect; and, second, the party cannot participate in a prehearing conference, in an evidentiary hearing, and in an oral argument.  

12. This is an adjudication before the Commission.  

13. Respondent 24/7 Towing is a limited liability company, is a Party, and is not represented by an attorney in this Proceeding.  

14. In order to be represented in this Proceeding by an individual who is not an attorney, Respondent must establish that: (a) it is a closely-held entity within the meaning of 
§ 13-1-127(1)(a), C.R.S.; (b) the amount in controversy does not exceed $ 15,000; and (c) the individual who will represent Respondent has authority to represent Respondent.  In addition, the Commission must approve the representation by an individual who is not an attorney.  

15. By Decision No. R16-1131-I at ¶ 9 and Ordering Paragraph No. 1, the ALJ ordered Respondent either to retain legal counsel for this Proceeding or to show cause why it should be permitted to proceed in this matter without legal counsel.  If Respondent chose to retain legal counsel, its counsel was to enter an appearance on or before December 21, 2016.  Id. at ¶ 10 and Ordering Paragraph No. 2.  If Respondent chose to show cause, it was to make its show cause filing on or before December 21, 2016.  Id. at ¶ 11 and Ordering Paragraph No. 3.  

16. Decision No. R16-1131-I contained the following advisements:  

 
Respondent is advised and is on notice:  If Respondent fails either to show cause or to have its attorney file an entry of appearance as required by [Decision No. R16-1131-I], the ALJ will issue a subsequent Interim Decision that requires Respondent to retain counsel to represent it in this Proceeding.  
 
Respondent is advised and is on notice:  If the ALJ issues a subsequent Decision that requires Respondent to retain legal counsel, Respondent will not be permitted to participate in this matter without an attorney.  This means, among other things, that Respondent will not be able to participate in the evidentiary hearing in this matter.  
Id. at ¶¶ 12-13 (bolding in original).  See also id. at Ordering Paragraph No. 10 (“The Parties are held to the advisements in this Interim Decision.”).  
17. Pursuant to Rule 4 CCR 723-6-6501(n),
 Respondent is a motor carrier.  As a motor carrier, Respondent must comply with Rule 4 CCR 723-6-6006(b).  As pertinent here, that Rule requires a motor carrier “to notify the Commission in writing of any change of ... mailing address ... on file with the Commission within two days of making said change.”  Rule 4 CCR 723-6-6006(e) states:  “Any information provided by a motor carrier for the Commission’s files shall be deemed accurate until changed by the motor carrier.”  

18. On December 8, 2016, by first-class mail, the Commission mailed Decision No. R16-1131-I to 24/7 Towing at 24/7 Towing’s Arvada, Colorado mailing address on file with the Commission.
  As of the date of the instant Interim Decision, Decision No. R16-1131-I has not been returned to the Commission as undeliverable.  24/7 Towing is presumed to have received, and to have notice of the requirements and advisements in, Decision No. R16-1131-I.  

19. No attorney entered an appearance on behalf of 24/7 Towing in this Proceeding in accordance with Decision No. R16-1131-I.  24/7 Towing did not request additional time within which to retain an attorney to represent it in this Proceeding.  

20. 24/7 Towing did not make the show cause filing as described in Decision No. R16-1131-I.  24/7 Towing did not request additional time within which to make the show cause filing as described in Decision No. R16-1131-I.  

21. 24/7 Towing failed to comply with the Decision No. R16-1131-I requirement that 24/7 Towing either retain legal representation or show cause in this Proceeding.  This failure was unexplained and unexcused.  Decision No. R16-1131-I advised 24/7 Towing of the consequences of a failure to comply.  

22. On December 23, 2016, by Decision No. R16-1172-I, the ALJ found that, although given a reasonable opportunity to do so, 24/7 Towing did not establish that it comes within the exception contained in Rule 4 CCR 723-1-1201(b)(II).  Therefore, in accordance with Rule 4 CCR 723-1-1201(a), the ALJ found that 24/7 Towing must be represented by an attorney in this Proceeding; ordered 24/7 Towing to retain an attorney to represent it in this Proceeding; and ordered the attorney for 24/7 Towing to enter an appearance not later than January 6, 2017.  

23. Decision No. R16-1172-I contained the following advisements:  

 
24/7 Towing is advised and is on notice that it cannot participate in this Proceeding without an attorney who is admitted to practice law in, and who is in good standing in, Colorado.  

24/7 Towing is advised and is on notice that, if its legal counsel does not enter an appearance in this Proceeding as required by this Interim Decision, the ALJ will not permit 24/7 Towing to make filings in this Proceeding or to participate in the scheduled evidentiary hearing.  
Id. at ¶¶ 24-25 (bolding in original).  See also id. at Ordering Paragraph No. 3 (same); id. at Ordering Paragraph No. 4 (“The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.”)  

24. On December 23, 2016, by first-class mail, the Commission mailed Decision No. R16-1172-I to 24/7 Towing at 24/7 Towing’s Arvada, Colorado mailing address on file with the Commission.
  As of the date of the instant Interim Decision, Decision No. R16-1172-I has not been returned to the Commission as undeliverable.  24/7 Towing is presumed to have received, and to have notice of the requirements and advisements in, Decision No. R16-1172-I.  
25. Review of the Commission file in this Proceeding reveals that, as of the date of this Interim Decision, no attorney has entered an appearance on behalf of 24/7 Towing.  

26. Review of the Commission file in this Proceeding reveals that, as of the date of this Interim Decision, 24/7 Towing has not requested additional time within which to retain counsel and for its counsel to enter an appearance.  

27. Despite clear advisements of the consequences that would flow from a failure to have legal counsel, 24/7 Towing elected not to obtain legal counsel in this Proceeding.  24/7 Towing’s failure to comply with Decision No R16-1172-I is unexplained and unexcused.  

28. For the reasons discussed above, without legal counsel, 24/7 Towing cannot participate in the evidentiary hearing in this Proceeding and cannot make filings in this Proceeding.  

B. Respondent’s Failure to Make Required Filings in this Proceeding.  

29. By Decision No. R16-1131-I at ¶ 15 and Ordering Paragraph No. 4, the ALJ ordered Respondent to file, not later than January 6, 2017, its list of witnesses and copies of the exhibits it intends to offer at the hearing in this matter.  

30. Decision No. R16-1131-I stated:  

 
The Parties are advised and are on notice:  Each witness who will be called to testify (except a witness called in Staff’s rebuttal case) must be identified on the list of witnesses that ¶ 15 [of Decision No. R16-1131-I] requires each Party to file.  The Parties are advised and are on notice:  For each witness (except a witness offered in Staff’s rebuttal case), the following information must be provided on the list of witnesses:  (a) the witness’s name; (b) the witness’s address; (c) the witness’s business or daytime telephone number; and (d) a detailed statement of the testimony that the witness is expected to provide.  
 
The Parties are advised and are on notice:  No person will be permitted to testify on behalf of a Party (except in Staff’s rebuttal case) unless the person is identified as required by ¶ 17 [of Decision No. R16-1131-I] on the list of witnesses that ¶ 15 [of Decision No. R16-1131-I] requires each Party to file.  
 
Complete copies of all exhibits (except an exhibit offered in Staff’s rebuttal case or used in cross-examination) must be filed as required in ¶ 15 [of Decision No. R16-1131-I].  
 
The Parties are advised and are on notice:  No document will be admitted into evidence (except in Staff’s rebuttal case or when used in 
cross-examination) unless a complete copy of the document is filed in accordance with ¶¶ 15 and 19 [of Decision No. R16-1131-I].  
Id. at ¶¶ 17-20 (bolding and italics in original).  See also id. at Ordering Paragraphs No. 5 and No. 6 (same) and No. 10 (“The Parties are held to the advisements in this Interim Decision.”).  

31. On December 8, 2016, by first-class mail, the Commission mailed Decision No. R16-1131-I to 24/7 Towing at 24/7 Towing’s Arvada, Colorado mailing address on file with the Commission.
  As of the date of the instant Interim Decision, Decision No. R16-1131-I has not been returned to the Commission as undeliverable.  24/7 Towing is presumed to have received, and to have notice of the requirements and advisements in, Decision No. R16-1131-I.  

32. Review of the Commission file in this Proceeding reveals that, as of the date of this Interim Decision, 24/7 Towing has filed neither its list of witnesses nor copies of the documents that it will offer as exhibits.  

33. Review of the Commission file in this Proceeding reveals that, as of the date of this Interim Decision, 24/7 Towing has not requested additional time within which to file its list of witnesses and copies of the documents that it will offer as exhibits.  

34. 24/7 Towing has not complied with the filing requirement set out in Decision No. R16-1131-I.  This failure is unexplained and unexcused.  

35. Because it did not file the required list of witnesses and the required copies of the documents it will offer at hearing, 24/7 Towing cannot offer testimonial or documentary evidence in this Proceeding.  

C. Advisements.  

36. The Parties are advised and are on notice that, absent further order, because 24/7 Towing has failed to respond or to take action in response to Decisions No. R16-1132-I and No. R16-1172-I, the evidentiary hearing will be held without 24/7 Towing’s participation.  

37. 24/7 Towing is advised and is on notice that, if -- not later than noon on Friday, January 20, 2017 -- its attorney enters an appearance in this Proceeding and makes an appropriate motion, the ALJ will reconsider the restrictions on 24/7 Towing that are set out in this Interim Decision.  This advisement is not, and should not be taken as, an indication of the ruling the ALJ will make if such a motion is filed.  

II. ORDER  
A. It Is Ordered That:  
1. Absent further order, Respondent 24/7 Towing and Recovery, LLC, shall not participate in and shall not make filings in this Proceeding.  

2. The Parties are held to the advisements in this Interim Decision.  

3. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  On December 21, 2016, this attorney withdrew from his representation of Staff in this Proceeding.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723.  


�  For the reasons discussed in ¶ 17, Respondent’s address on file with the Commission is deemed to �be accurate.  


�  For the reasons discussed in ¶ 17, Respondent’s address on file with the Commission is deemed to �be accurate.  


�  For the reasons discussed in ¶ 17, Respondent’s address on file with the Commission is deemed to �be accurate.  
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