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I. STATEMENT

A. Procedural History
1. On October 28, 2016, Dallas Creek Water Company (Company or DCWC) filed Advice Letter No. 4 for a general rate increase and tariff sheets with a proposed effective date of December 1, 2016.  The procedural history of this proceeding is set out in previous Decisions, and is repeated here as necessary to put this Decision into context, including subsequent events.
2. By Decision No. C16-1094 (Mailed Date of November 30, 2016), the Commission set the tariffs for hearing and suspended the effective date of the tariffs for 120 days, pursuant to § 40-6-111(1), C.R.S.  The Commission construed as protests
 “intervention” pleadings filed prior to the suspension of the tariffs by Fairway Pines Estates Owners Association (FPEOA), the Association of Dallas Creek Water Users, Inc. (ADCWU), and Ouray County, Colorado (Ouray County), and set an intervention deadline of 30 days after the decision’s Mailed Date, or not later than December 30, 2016.  Finally, the Commission acknowledged the Notice of Intervention as of Right, Entry of Appearance and Notice Pursuant to Rule 1007(A) and Rule 1401, filed by the Staff of the Colorado Public Utilities Commission (Staff).  Staff stated that it does not request a hearing, but will participate if the Commission sets the matter for hearing.  Staff is a Party to this proceeding.  

3. By Decision No. C16-1094 the Commission also referred the matter to an Administrative Law Judge (ALJ) for disposition.  

By Decision No. R16-1122-I (Mailed Date of December 7, 2016), pursuant to § 40-6-111(1), C.R.S., and Rule 1305(e) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), the undersigned ALJ suspended the effective date of the tariff sheets filed with Advice Letter No. 4 for an additional 90 days (that is, to and including June 29, 2017).  Setting a prehearing conference for January 5, 2017, that Decision ordered the Company to consult with persons (or their counsel) who filed intervention pleadings to attempt to reach agreements on a procedural schedule, hearing dates and other 

4. procedural matters, and to make a filing no later than December 23, 2016 reporting the results of those discussions.  
5. On December 12, 2016, the ADCWU filed, in one pleading, an “Intervention and Entry of Appearance by Right” and an “Alternate Motion to Permissively Intervene” opposing the proposed rate increase.  On the same date, FPEOA filed, in one pleading, an “Intervention and Entry of Appearance by Right” and an “Alternate Motion to Permissively Intervene,” also opposing the proposed rate increase.  On December 13, 2016, Ouray County filed a Request for Intervention in opposition to Advice Letter No. 4.  

6. By Decision No. R16-1153-I (Mailed Date of December 15, 2016), pursuant to Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, the ALJ construed all three intervention pleadings as motions for permissive intervention.  The Company was allowed until December 27, 2016 within which to file responses.  

7. On December 27, 2016, the Company timely filed one response to the motions for permissive intervention filed by FPEOA and ADCWU and a separate response to the Request for Intervention filed by Ouray County.  

B. Ruling on Interventions.  
8. Rule 1401(c), 4 CCR 723-1, governs requests for permissive interventions and, as relevant to this proceeding, requires that: 
A motion to permissively intervene shall state the specific grounds relied upon 
for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  . . . 

Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  . . .
(Emphasis added.)

9. The motion for permissive intervention filed by FPEOA states that it is the property owners’ association for a Planned Unit Development on Log Hill Mesa, known as Fairway Pines Estates and located in DCWC’s service territory in Ouray County.  FPEOA, a customer of DCWC, asserts it represents its 292 members, who are also customers of DCWC and who will be directly affected by the requested rate increase.  

10. The motion for permissive intervention filed by ADCWU states that, as a Colorado non-profit corporation formed in 2013, it represents over 200 customers of DCWC who will be directly affected by the requested rate increase.  

11. The Company does not dispute that the rate increase proposed by Advice Letter No. 4 and the accompanying tariff sheets will impact the pecuniary or tangible interests of its customers, and does not object to the interventions of FPEOA and ADCWU.  The Company states, however, that it disputes many of the allegations and issues raised by FPEOA and ADCWU and reserves “its right to present evidence on the merits and dispute the movants’ allegations during the course of the proceeding.”
  
12. The ALJ finds that the motions for permissive intervention filed by FPEOA and ADCWU are uncontested and will be granted.  FPEOA and ADCWU are each a Party to this proceeding.  

The Request for Intervention filed by Ouray County states inter alia that its population is approximately 4,500 and approximately one-third of its population lives in 

13. unincorporated Ouray County within the DCWC service area.  Ouray County has cooperated with various water users in a study to assess water needs within the county over the next 50 years and to identify areas in the county that may not have adequate water supplies for the future.  Ouray County asserts that the study report identifies potential shortages of water, including storage, within the DCWC system.  Ouray County notes that members of ADCWU have requested the Board of County Commissioners “to assist them in advocating for improvements to water supply, water storage and water quality,” to ensure that their community has adequate water supplies for the future.
  Ouray County states that the two principal concerns to be addressed in this rate proceeding are to ensure that DCWC has adequate stored or alternative water supply in the event of drought or contamination of Dallas Creek and to review the relationship between DCWC and its water supplier, JKC Utilities, LLC (JKC).

14. The Company opposes the Request for Intervention of Ouray County on several grounds.  The Company argues first that Ouray County has no pecuniary or tangible interests that might be affected by this rate proceeding, because: (1) it is not a customer nor a competitor of DCWC; (2) Ouray County’s interests in the adequacy of water supply in and regional water supply studies constitute policy planning issues that do not justify intervention; and 
(3) Ouray County does not purport to represent DCWC’s existing customers before the Commission, but rather asserts a speculative “responsibility” to current and future residents of the county regarding the dependability of DCWC’s water supply.  

15. Second, the Company argues that Ouray County does not purport to represent DCWC’s existing customers before the Commission, but rather asserts a speculative “responsibility” to current and future residents of the county regarding the dependability of DCWC’s water supply, leading to speculation about future loss of property values and associated tax revenues.  

16. Third, the Company argues that Ouray County should not be allowed permissive intervention, because its interests will be adequately represented by FPEOA and/or ADCWU.  
17. The ALJ finds that Ouray County has failed to satisfy the standards for permissive intervention set forth in Rule 1401, 4 CCR 723-1.  First, Ouray County has failed to demonstrate that this rate proceeding substantially affects its pecuniary or tangible interests, as required by Rule 1401(c).  Ouray County is not itself a customer of the Company.  See In the Matter 
of the Investigation of U S West Communications, Inc., Decision No. C99-1049 in Docket 
No. 99C-371T (Mailed Date of September 27, 1999) (Non-retail customer of the regulated telephone utility dos not have a substantial interest as would support permissive intervention).  

18. Ouray County has expressed interests in the water needs and adequacy of water supply within the county over the next 50 years and about improvements in water supply, storage, and water quality in the county for the future.  While these concerns are certainly important to a county government, they constitute resource planning policy interests and do not establish a pecuniary or tangible interest.  Indeed, Rule 1401(c), 4 CCR 723-1, states that, “Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.”  

19. Ouray County asserts a responsibility to current and future residents of the 
county, not to the retail customers of DCWC, regarding the dependability of DCWC’s water supply and does not claim to represent the interests of the Company’s retail customers in this proceeding.  Ouray County is concerned that the adequacy of DCWC’s water supply could lead to future loss of property values and associated tax revenues.  Those grounds are speculative and do not constitute an existing substantial interest that would be affected by the Commission’s decision in this rate proceeding and are insufficient to justify permissive intervention.  See In the Matter of the Application of Vail Summit Resorts, Inc., Decision No. C04-0722 in Docket 
No. 04A-120CP-Extension (Mailed Date of June 29, 2004). (Interests that are speculative in nature fail to demonstrate an existing substantial interest in the subject matter of a proceeding sufficient to allow permissive intervention.)  

20. Rule 1401(c) requires that a motion for permissive intervention must demonstrate “that the movant’s interests would not otherwise be adequately represented.”  Ouray County admits that members of ADCWU have requested the Board of County Commissioners “to assist them in advocating for improvements to water supply, water storage and water quality,” to ensure that their community has adequate water supplies for the future.
  Ouray County’s Request for Intervention even adopts and incorporates by reference the concerns set forth in ADCWU’s intervention pleading.
  The test for adequate representation under Rule 1401(c) 
is whether there is an identity of interests, rather than a disagreement over the discretionary litigation strategy of the representative.  The presumption of adequate representation can be overcome by evidence of bad faith, collusion, or negligence on the part of the representative. 
See Denver Chapter of the Colo. Motel Ass’n. v. City & County of Denver, 374 P.2d 494, 
495-96 (Colo. 1962) (affirming the denial of an intervention by certain taxpayers because 
their interests were already represented by the city); Estate of Scott v. Smith, 
577 P. 2d 311, 313 (Colo. App. 1978); In the Matter of the Application of Public 
Service Company of Colorado for Approval of its 2016 Electric Resource Plan, Decision 
No. C16-0663-I, ¶¶ I.D.3.39 and 50, pages 10 and 13.  Ouray County does not assert there is any evidence to overcome the presumption of adequate representation through evidence of bad faith, collusion, or negligence on the part of ADCWU (or FPEOA).  
21. For the reasons discussed above, Ouray County’s request for permissive intervention will be denied.  As a non-party, Ouray County is welcome to present its positions and concerns through appropriate public comment.  Based on their motions for permissive intervention, ADCWU and FPEOA appear to be positioned to address those concerns discussed in Ouray County’s Request for Intervention, to the extent they fall within the scope of the instant proceeding to be established by the Commission.  
22. The Parties to this proceeding are the Company, Staff, FPEOA, and ADCWU.  
C. Scope of this Proceeding.  

23. The Commission’s authority to regulate DCWC as a water utility derives from Article XXV of the Colorado Constitution.  The Commission is charged with ensuring the provision of safe and reliable service at just, reasonable, and non-discriminatory rates for the utility’s customers pursuant to §§ 40-3-101, 40-3-102, and 40-6-111, C.R.S.  Under these authorities, the Commission has suspended the suspended the effective date of the tariff sheets filed by DCWC with Advice Letter No. 4 for the maximum period of 210 days.  See Decision No. C16-1094 and Decision No. R16-1122-I.  

24. The making of rates that will govern public utilities is a legislative function that has been delegated to the Commission.  City and County of Denver v. Public Utilities Comm’n., 129 Colo. 41, 43, 266 P.2d 1105, 1106 (1954).  Ratemaking is not an exact science.  Those charged with the responsibility of prescribing rates have to consider the interests of both the investors and the consumers.  Sound judgment in the balancing of their respective interests is how a decision is reached rather than by use of a mathematical or legal formula.  
Public Utilities Comm’n. v. Northwest Water Corp., 168 Colo. 154, 173, 551 P.2d 266, 276 (1963).  Stated differently, in setting rates, the Commission must balance protecting the interests of the general public from excessive and burdensome rates against the utility’s right to adequate revenues and financial health.  Public Utilities Comm’n. v. District Court, 186 Colo. 278, 234, 527 P.2d 233, 282 (1974).  The final test is that the rates to be set prospectively by the Commission must be “just and reasonable.”  Id.; see §§ 40-6-111 and 40-3-101, C.R.S.  It is the result reached, not the method employed that is controlling.  Federal Power Comm’n. v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944).  

25. The intervention pleadings filed by ADCWU, FPEOA and Ouray County, and the Company’s responses indicate a substantial disagreement exists over the issues to be litigated in this proceeding.  

26. For example, ADCWU’s motion for permissive intervention states two principal issues it wishes to address in this rate case.  First, whether DCWC has ensured adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek.  Second, whether the Commission “has authority to promptly and effectively enforce the JKC [Utilities, LLC] water lease and otherwise prohibit the relationship between JKC and DCWC from interfering with the Water Company’s legal rights and obligations to operate as the recognized water supplier for its service area.”
  FPEOA’s motion for permissive intervention also raises these same two principal issues.
  

27. While the Company does not object to the interventions of ADCWU and FPEOA, it disputes many of the allegations and issues raised by ADCWU and FPEOA, including the substance of the two issues stated above in Paragraph I.C.25, and it reserves “its right to present evidence on the merits and dispute the movants’ allegations during the course of the proceeding.”
  
28. The ALJ finds that the two principal issues raised by ADCWU and FPEOA are legal issues that must be addressed prior to the filing of written testimony and attachments pursuant to the procedural schedule adopted in Decision No. R17-0004-I (Mailed Date of January 4, 2017).  To ensure the just, efficient and orderly litigation of this rate case, the Parties will be ordered to file simultaneous briefs addressing the following legal issues:  (1) whether in this rate proceeding, pursuant to § 40-6-111, C.R.S., the Commission has the jurisdiction and authority to order DCWC to ensure that it has adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek; and (2) whether in this rate proceeding, pursuant to § 40-6-111, C.R.S., the Commission has the authority to enforce the water lease between DCWC and JKC, and to prohibit the relationship between JKC and DCWC from interfering with the DCWC’s legal rights and obligations to operate as a regulated public utility supplying water to customers in its service area.  
Additionally, the motions for permissive intervention of ADCWU and FPEOA state seven other issues relating to income statement expenses of the Company (e.g., depreciation, chemical and polymer costs, office rent, property taxes, salaries, raw water expense, and rate case legal expenses).
  The ALJ recognizes that a complete list of issues the Intervenors may address in answer testimony cannot be developed until the direct testimony and 

29. attachments of the Company have been filed.  Therefore, the ALJ will defer ruling on the admissibility of testimony on other rate case issues until later in this proceeding, in the event an appropriate motion may be filed by a party.   

30. The briefs on the legal issues stated in Paragraph I.C.28 will be due on Tuesday, January 17, 2017, and shall be limited to 15 pages, not including any necessary appendices.  

31. The ALJ will promptly issue an interim decision on whether the two issues stated in Paragraph I.C.28 will be allowed to be litigated in this rate proceeding, in sufficient time for the Company to address those issues in its pre-filed direct testimony and attachments to be filed on January 27, 2017.   
II. ORDER
A. It Is Ordered That:

1. The motion for permissive intervention filed by Fairway Pines Estates Owners Association is granted.  
2. The motion for permissive intervention filed by the Association of Dallas Creek Water Users, Inc., is granted.  
3. The Request for Intervention of Ouray County is denied.

4. On or before Tuesday, January 17, 2017, the Parties shall file simultaneous 
briefs addressing the following legal issues:  (1) whether in this rate proceeding, pursuant to 
§ 40-6-111, C.R.S., the Commission has the jurisdiction and authority to order Dallas Creek Water Company (DCWC) to ensure that it has adequate stored or alternative water supply in the event of an extreme drought or contamination of Dallas Creek; and (2) whether in this rate proceeding, pursuant to § 40-6-111, C.R.S., the Commission has the authority to enforce the water lease between DCWC and JKC Utilities, LLC (JKC), and to prohibit the relationship between JKC and DCWC from interfering with the DCWC’s legal rights and obligations to operate as a regulated public utility supplying water to customers in its service area. 
5. The briefs on the legal issues stated in Ordering Paragraph II.A.4 shall be limited to 15 pages, not including any necessary appendices.  

6. This Decision is effective upon its Mailed Date.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Protests to a tariff filing are allowed by Rule 1305(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (2015).  


�  DCWC’s Response to FPEOA and ADCWU Requests for Intervention, page 2.


�  Request for Intervention of Ouray County, pages 2-3.  


�  Request for Intervention of Ouray County, ¶ 3, page 3.  


�  Request for Intervention of Ouray County, ¶ 8, page 5.  


�  ADCWU’s motion for permissive intervention, ¶ 15, pages 9-10.  


�  FPEOA’s motion for permissive intervention, ¶ 16, page 11.  


�  DCWC’s Response to FPEOA and ADCWU Requests for Intervention, page 2.  See DCWC’s Response to Request for Intervention of Ouray County, Argument III, pages 5-7.  


�  See ADCWU’s motion for permissive intervention, ¶ 14, pages 8-9; and FPEOA’s motion for permissive intervention, ¶ 15, pages 10-11.  
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