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I. STATEMENT

A. Procedural History. 

1. On October 27, 2016, Kelly M. Bates (Complainant or Mr. Bates) filed a Formal Complaint against Colorado Natural Gas, Inc. (Respondent or CNG), commencing this proceeding.  The Complaint alleges that CNG failed to provide Mr. Bates with natural gas service at 660 Little Baldy Circle, Fairplay, Colorado 80440 in the Silverheels subdivision, even though Mr. Bates entered into a “binding contract for service” with CNG on July 4, 2015 for an extension of natural gas service to that address and paid a deposit of $150.00.
  

2. On October 28, 2016, the Commission issued an Order to Satisfy or Answer to Respondent, along with the “Formal Complaint Procedures” publication, which sets forth detailed information and check lists about pre-hearing, hearing, and post-hearing procedures for an individual complainant who elects to represent himself or herself without an attorney.
  The Commission also issued an Order Setting Hearing and Notice of Hearing scheduling the hearing in this matter for 9:00 a.m. on January 16, 2017, in a Commission hearing room.  

3. In this proceeding, Mr. Bates elected to represent himself without an attorney.

4. On November 3, 2016 by minute order, the Commission referred this proceeding to an Administrative Law Judge (ALJ) for disposition.  

5. The undersigned ALJ issued Decision No. R16-1037-I (mailed on November 9, 2016) vacating the hearing inadvertently scheduled on January 16, 2017, which is Dr. Martin Luther King, Jr., Day and a state holiday when the Commission’s offices will be closed.  Decision No. R16-1037-I also ordered Complainant to confer with Respondent, or its counsel, to negotiate and to select a new hearing date when the Parties and their witnesses will be available.  Both Parties were also ordered to confer, to negotiate, and to report informally the new hearing date and a procedural schedule containing certain items and procedural dates.  Not later than November 23, 2016, Complainant was directed to report to the ALJ informally about the new consensus hearing date and procedural schedule (or lack of agreement thereon), or to make a filing containing the same information.  

6. Pursuant to Rules 1308(d) and (e) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), Respondent timely filed a Motion to Dismiss the Complaint on November 16, 2016.

7. On November 22, 2016 pursuant to Decision No. R16-1037-I, Complainant and counsel for Respondent reported to the ALJ regarding their agreement on a new hearing date and procedural schedule.  They supplemented the information on December 1, 2016.  

B. Respondent’s Motion to Dismiss. 

8. As noted above, Respondent timely filed a Motion to Dismiss the Complaint 
on November 16, 2016.  The Certificate of Service attached to the Motion to Dismiss indicates that a copy was delivered electronically to Complainant at Kelly.m.bates@hotmail.com.  In an attachment to the Complaint, the same email address is stated as Complainant’s email address.
  

9. As relevant to this proceeding, Rule 1205(a) of the Rules of Practice and Procedure, 4 CCR 723-1, requires that a person filing any pleading shall serve a copy on every other party in the proceeding.  Rule 1205(a) also allows service of pleadings to be made by email, “unless the party or amicus curiae to be served previously files a notice in such proceeding that service will not be accepted through e-mail.”  The Commission’s file in this proceeding contains no notice previously filed by Complainant stating that he will not accept service of pleadings through email.  

10. The Certificate of Service thus demonstrates proof of service of the Motion to Dismiss on Complainant as required by Rule 1205(e) of the Rules of Practice and Procedure, 4 CCR 723-1.  

11. As of the date of this Decision, Mr. Bates has not responded to the Motion 
to Dismiss. Complainant’s response to the Motion to Dismiss was due, however, 14 days after service of the motion, or on or before November 30, 2016, as required by Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1.  Pursuant to Rule 1400(d), “The Commission may deem a failure to file a response as a confession of the motion.”  The use of the permissive word “may” in Rule 1400(d) indicates, however, that the Commission is not required to deem the failure to file a response as a confession of the motion.  An examination of the merits of the Motion to Dismiss is necessary before the ALJ can rule on the motion.  

12. A motion to dismiss for failure to state a claim upon which relief can be granted serves as a test of the formal sufficiency of the complaint.  `Public Service Co. of Colo. v. 
Van Wyk, 27 P.3d 377, 385-386 (Colo. 2001); Mackall v. JP Morgan Chase Bank, N.A.,356 P.3d 946, 954 (Colo. App. 2014).  In ruling on a motion to dismiss based on a failure to state a claim upon which relief can be granted, the following principles apply:  all allegations of material fact must be accepted as true; all allegations in the complaint must be viewed in the light most favorable to the complainant; and the complaint should not be dismissed unless it appears beyond a doubt that the complainant can prove no set of facts in support of the claim that would entitle complainant to relief.  Id.  Judged by these standards, the Motion to Dismiss for failure to state a claim will be granted.  

13. Respondent’s Motion to Dismiss argues the complaint fails to state a claim upon which relief can be granted, and must be dismissed, for three separate reasons, each of which will be addressed in turn below.
  

14. First, CNG argues that the Complaint must be dismissed because it does not set forth sufficient information to show how a Commission decision, rule, statute, or any other law has been violated, thus failing to comply with Rule 1302(a), 4 CCR 723-1.  Rule 1302(a) provides as follows:

A formal complaint shall set forth sufficient facts and information to adequately advise the respondent and the Commission of the relief sought and, if known, 
how any statute, rule, tariff, price list, time schedule, decision, or agreement memorialized, accepted, or approved by Commission decision is alleged to have been violated.

15. The Complaint alleges that Mr. Bates entered into a “binding contract for service” with CNG on July 4, 2015 for an extension of natural gas service to 660 Little Baldy Circle, Fairplay, Colorado 80440 in the Silverheels subdivision, but CNG failed to extend the natural gas service to that address in 2016.  The contract referenced in the Complaint is a CNG “Residential Application and Usage/Sales Agreement” (Extension Agreement) dated June 10, 2015 and signed by Mr. Bates and a representative of CNG.  As relief, the form Complaint requests 
“that the Commission enter an Order granting whatever relief the Commission deems legally appropriate.”
  From assertions in the Complaint and attachments, it is clear that Mr. Bates alleges that CNG’s failure to extend and install the natural gas service is a “breach of contract” and the remedy he seeks is to enforce the contract to require CNG “to provide the service that they promised when they entered into their agreement(s) with me and the other property owners, in a timely fashion.”
  

16. In ruling on Respondent’s Motion to Dismiss, the ALJ has accepted all allegations of material fact in the Complaint and attachments as true and has viewed all allegations in the Complaint in the light most favorable to the Complainant.  

17. The Complaint states facts that Mr. Bates believes show how CNG violated the Extension Agreement and thereby sets forth sufficient facts and information to advise the Respondent and the Commission adequately of his theory of the case and of the relief he seeks.  The Complaint, however, does not allege that (or how) CNG has violated any “statute, rule, tariff, price list, time schedule, [or] decision.”  Nor does the Complaint state that the form of the Extension Agreement is an “agreement memorialized, accepted, or approved by Commission decision,” which CNG has violated.  

18. CNG is correct that the Complaint is deficient under the requirements of Rule 1302(a) of the Rules of Practice and Procedure, 4 CCR 723-1, because the Extension Agreement, which CNG allegedly breached, is not an “agreement memorialized, accepted, or 
approved by Commission decision.”  As to the first ground argued in CNG’s Motion to Dismiss, the ALJ finds and concludes that the Complaint fails to state a claim under Rule 1302(a), 4 CCR 723-1, and it will be dismissed for that reason.

19. Second, CNG argues that the Complaint must be dismissed because Paragraph 5 of the Extension Agreement allows CNG the discretion not to provide service to the residence without liability under the facts alleged in the Complaint.  The Extension Agreement is attached to the Complaint, as well as to the Motion to Dismiss, and Paragraph 5 states in pertinent part as follows:  

If CNG is unable to obtain a sufficient number of customers for the area to warrant construction or if the applicant is not willing to pay any cost that exceeds the estimate in paragraph 1, then CNG may elect to not provide service to the residence, without any liability. 

CNG asserts this provision was included in the Extension Agreement to comply with Rule 4210(b)(IV) of the Rules Regulating Gas Utilities and Pipeline Operators (Gas Utility Rules), 4 CCR 723-4, in order “to protect existing customers from imprudent line extensions by utilities where there are not enough new customers to warrant the construction of additional facilities to serve those new customers.  Otherwise, existing customers can be saddled with the costs of investments that are not economically justified.”
  Indeed, Paragraph 5 appears intended to comply with Rule 4210(b)(IV), which requires a natural gas utility's tariff to include: 

Provisions addressing steps to ameliorate the rate and service impact upon existing customers, including equitably allowing future customers to share costs incurred by the initial or existing customers served by a connection or extension (as, for example, by including a refund of customer connection or extension payments when appropriate).

20. The Complaint alleges that the project to install service to the entire Silverheels subdivision, including Mr. Bates’ property, was confirmed by a representative of CNG.  Then in October 2015, “CNG determined that delays in construction meant that they needed to suspend work until spring 2016.”
  The Complaint asserts that Mr. Bates “was promised that the work would recommence in the spring,” and in May 2016, when the work had not recommenced, CNG told him “that the project had been canceled due to fiscal infeasibility.”
  In response to Mr. Bates’ informal complaint, which is an attachment to the Complaint, CNG stated that in the Silverheels neighborhood it had tested “the feasibility of the system expansion project by evaluating construction costs and new customer interest.”  When CNG reevaluated the project in 2016, it determined that the project “will require more signups or less cost to pass a feasibility test.”  CNG also offered to extend the mainline to Complainant’s property alone for a price of approximately $6,940 during the 2016 construction season.
  CNG also refunded his deposit to Mr. Bates in the amount of $150.48 including interest.

21. The ALJ finds that the facts described in the Complaint and attachments are precisely the circumstances addressed in Paragraph 5 of the Extension Agreement, which allows CNG the discretion not to provide service to Mr. Bates’ residence without liability.  CNG evaluated the economic feasibility of Phase II of the extension project in the Silverheels subdivision and determined that not enough new customers signed up to warrant the construction 
of new facilities in Phase II.  In other words, CNG determined that the Phase II extension, including the extension to Mr. Bates’ property, was not economically justified.  CNG also offered to provide a single-customer line extension to Mr. Bates’ property at a cost of approximately $6,940 during the 2016 construction season, but Mr. Bates did not pursue that option.  As allowed under Paragraph 5 of the Extension Agreement, CNG was “unable to obtain a sufficient number of customers for the area to warrant construction” of the Phase II extension in the Silverheels subdivision, and Mr. Bates was not willing to pay the cost of a mainline extension (of approximately $6,940), which exceeds the estimate in paragraph 1 of the Extension Agreement (of $1103.80.)  Therefore, consistent with Paragraph 5 of the Extension Agreement, CNG elected not to provide service to Mr. Bates’ residence, and CNG could make that election without any liability.  
22. Regarding the second ground argued in CNG’s Motion to Dismiss, the ALJ finds and concludes that the Complaint fails to state a claim upon which relief can be granted.  The second ground, therefore, supports dismissal of the Complaint with prejudice.  

23. As a third ground for dismissal, CNG argues that “as a matter of law,” Complainant has no basis to force CNG to install a line extension which contravenes Paragraph 5 of the Extension Agreement and Rule 4210, and thus cannot satisfy his burden of proof under Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.
  

24. Rule 1500, 4 CCR 723-1, is found in the section of the Rules of Practice and Procedure entitled “Hearings, Orders, and Post-hearing Procedures.”  Rule 1500 provides as follows:

The burden of proof and the initial burden of going forward shall be on the party that is the proponent of a decision, unless previously agreed to or assumed by a party.  The proponent of the order is that party commencing a proceeding, except that in the case of suspension of a proposed tariff, price list, or time schedule, the regulated entity shall bear the burden of proof.

25. Rule 1500 allocates the burden of proof and the burden of going forward in an evidentiary hearing before the Commission.  See also § 24-4-105(7), C.R.S. (burden of proof and rights of parties in agency adjudicatory hearings).  Since there has been no evidentiary hearing in this proceeding, Rule 1500 does not apply to determine whether to dismiss the Complaint.  Instead, the standards set forth in Paragraph I.B.10 apply when the Commission determines whether to grant or deny a motion to dismiss for failure to state a claim upon which relief can be granted.  CNG’s third argument for dismissal is without merit and is rejected.  
26. The relief sought in the Complaint, however, raises an independent legal concern for the Commission.  In the Complaint and attachments, as a remedy Mr. Bates seeks to enforce the contract to require CNG “to provide the service that they promised when they entered 
into their agreement(s) with me and the other property owners, in a timely fashion.”
  
In legal terms, Mr. Bates asks the Commission to order specific performance of the Extension Agreement to require CNG to extend lines to provide the requested natural gas service.  See e.g. Wheat Ridge Urban Renewal Authority v. Cornerstone Group XXII, L.L.C., 176 P.3d 737, 
740-742 (Colo. 2007); Hill v. Chambers, 136 Colo. 129, 314 P.2d 707, 709 (1957); Colorado-Ute Electric Association, Inc. v. Envirotech Corporation, 524 F.Supp. 1152, 1159 (D. Colo. 1981).  
Specific performance is an equitable remedy for breach of contract.  Wheat Ridge Urban Renewal Authority v. Cornerstone Group XXII, L.L.C., 176 P.3d 737, 740 (Colo. 2007); Hill v. Chambers, 136 Colo. 129, 314 P.2d 707,709 (1957).  

27. The Commission is not a court of law or a court of equity.  The Commission 
lacks the jurisdiction and authority to award equitable relief, including specific performance for an alleged breach of contract.  See Haney v. Public Utilities Commission, 194 Colo. 481, 574 P.2d 863 (1978) (Commission does not have the authority of the courts to impose fines); 
B & M Service, Inc. v. Public Utilities Commission, 163 Colo. 228, 232-34, 429 P.2d 293, 
295-96 (1967) (doctrine equitable estoppel is generally not applicable to Commission decisions); Durango West Metropolitan District No. 1 v. Lake Durango Water Company, Inc. et al., Decision No. R99-950, ¶ I.E., page 3 (Equitable actions are beyond the scope of this Commission’s jurisdiction).  Moreover, no statute in the Colorado Public Utilities Law gives the Commission the authority to impose equitable remedies in our adjudicatory proceedings.  

28. CNG has already refunded Mr. Bates’ deposit, with interest, in the amount of $150.48.
  Because the sole remedy sought in the Complaint – the equitable remedy of specific performance – is beyond the scope of the Commission’s jurisdiction and authority, the Complaint should be dismissed with prejudice for this independent reason.   

29. Based on assertions in the Complaint and attachments, and consistent with the findings and discussion above, the Commission cannot deem any relief for Complainant to be legally appropriate.  The ALJ finds and concludes beyond a doubt that the Complainant can prove no set of facts in support of his claim that would entitle Complainant to relief before this Commission.  Therefore, the Complaint will be dismissed with prejudice.

II. ORDER
A. The Commission Orders That:  
1. Consistent with the findings and discussion above, the Formal Complaint filed on October 27, 2016, by Kelly M. Bates (Mr. Bates) against Colorado Natural Gas Inc. (CNG) is dismissed with prejudice.  

2. Mr. Bates and CNG shall each bear their own costs and attorney’s fees in this proceeding.  
3. This proceeding is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Complaint at page 1 and confidential attachment.  


�  Documents to Complainant dated October 28, 2016, included an introductory letter from Commission Director Doug Dean, Order Setting Hearing and Notice of Hearing, copy of an Order to Satisfy or Answer, Formal Complaint Procedures publication, and information about the Commission’s voluntary Mediation Program.  The letter from Director Dean advised Complainant that:  “If you are not represented by an attorney, it is important that you become familiar with the process of a formal complaint and how a formal PUC hearing is conducted.”  The letter then directed Complainant to the enclosed “Formal Complaint Procedures” publication.  


�  The first attachment to the Complaint is a copy of the “Online Complaint Form” Mr. Bates filed with the Commission, which states that his email address is � HYPERLINK "mailto:kelly.m.bates@hotmail.com." �kelly.m.bates@hotmail.com.�  Complaint at page 3.  


�  Motion to Dismiss at pages 3 – 5.  


�  Complaint at page 2.  


�  Complaint, Attachments – Online Complaint Form at page 2; Email to DORA, Tuesday 7/26/2016 6:02 p.m., page 2.  


� Complaint, Attachment – Residential Application and Usage/Sales Agreement at page 1; Motion to Dismiss, Exhibit No. 1, page 1.  


�  Motion to Dismiss at page 3.  


�  An attachment to the Complaint states that during August 2015 a representative of CNG told Mr. Bates “that the project was being broken into a Phase I (2015) and Phase II (2016), and that construction of Phase II would begin at the end of [the] mud season this spring.”  Complaint, Attachment – Email to DORA, Tuesday 7/26/2016 6:02 p.m., page 1.  


�  Complaint at page 1.  


�  Complaint, Attachment – Email from Gladys Rey, DORA, 7/28/2016 1:02 p.m., pages 2- 3.  Had the Phase II extension been constructed, Mr. Bates’ portion of the estimated cost would have been $1103.80.  Complaint, Attachment – Residential Application and Usage/Sales Agreement at page 1.


�  Complaint, Attachment – Email from Gladys Rey, DORA, 7/28/2016 1:02 p.m., pages 2- 3.    


�  Motion to Dismiss at pages 4 – 5.  


�  Complaint, Attachments – Online Complaint Form at page 2; Email to DORA, Tuesday 7/26/2016 6:02 p.m., page 2.  





�  See Complaint, Attachment – Email from Gladys Rey, DORA, 7/28/2016 1:02 p.m., pages 2- 3.  The ALJ accepts as true Mr. Bates’ assertion that the $150.00 was a deposit.  When public utilities refund deposits, they are required to pay interest at the customer deposit rate set annually by the Commission.  See Rule 4403(n) (“A utility shall pay simple interest on a cash deposit at the percentage rate per annum as calculated by the Staff and in the manner provided in this paragraph.”) and Rule 4410(b)(III) (“The interest rate on the refund shall be the current interest rate in the applying utility’s customer deposits tariff.”) of the Gas Utility Rules, 4 CCR 723-4.  Mr. Bates acknowledged that he received the refund check, although as of July 28, 2016, he had not cashed the check.  Complaint, Attachment – Email from Gladys Rey, DORA, 7/28/2016 4:32 p.m., page 2.  
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