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(3) APPROVAL OF THE PEAK PARTNER REWARDS TARIFF.  
interim decision of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
granting, in part, SECOND motion 
for extraordinary protection; 
designating information as highly confidential; specifying EXTRAORDINARY protections; and waiving response time  
Mailed Date:  October 31, 2016  
I. STATEMENT  
1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The procedural history is repeated here as necessary to put the instant Interim Decision in context.  

2. On July 1, 2016, Public Service Company of Colorado (Public Service, PSCo, or Company) filed its Verified Application for Approval of its Electric and Natural Gas DSM Plan for Calendar Years 2017 and 2018 (Application).  The Application commenced this Proceeding.  

3. The following intervened as of right or were granted permission to intervene:  CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (Evraz); City and County of Denver (Denver); Climax Molybdenum Company (CMC); Colorado Energy Consumers (CEC); Colorado Energy Office (CEO); Colorado Office of Consumer Counsel (OCC); Energy Efficiency Business Coalition (EEBC); Energy Outreach Colorado (EOC); Southwest Energy Efficiency Project (SWEEP); Trial (Litigation) Staff of the Commission (Staff); and Western Resource Advocates (WRA).  
4. CEC, CEO, CMC, Denver, EEBC, Evraz, EOC, OCC, Staff, SWEEP, and WRA, collectively, are the Intervenors; each individually is an Intervenor.  Applicant and Intervenors, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this Proceeding.  
5. On August 17, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for hearing.  

6. On October 27, 2016, Public Service filed its Second Motion for Extraordinary Protection of Highly Confidential Information (Motion).  In that filing at 2, Public Service represents that no Party objects to the relief sought.  Relying on this representation, the ALJ will waive response time to the Motion.  

7. In the Motion, the Company asks the Commission:  (a) to designate as highly confidential information the  

Strategist model output files ... used to develop the avoided energy costs using the NYMEX natural gas [price] forecast[, which output files are responsive to Discovery Request OCC6-2(a).  ...  The output files contain] the following highly sensitive unit generating information ... :  
·    Unit level delivered fuel costs  

·    Unit level heat rate curves  

·    Hourly market price data  

·    Bid information of any sort (from the Company and from other entities)  

(Motion at 3); and (b) to order the extraordinary protections stated in the Motion at 4.  
8. As good cause for granting the relief sought, the Company states:  
 
Public Service believes that the Strategist model output files ... contain highly commercially and competitively sensitive information.  Inappropriate[ly] disclosed highly confidential information could allow counterparties to determine Public Service’s projected marginal costs for energy and capacity, which would adversely affect Public Service’s bargaining position and the ability of the Company to solicit least-cost resources, as well as to negotiate the most favorable contract for the Company and our customers.  
 
In past Public Service proceedings, the Commission has declared the Strategist output files as highly confidential and warranting protection from disclosure by a highly confidential protective order.  ...  
PSCo Motion at 4 (footnote omitted).  
9. Public Service seeks to limit disclosure of the highly confidential data to the following individuals and to impose the following conditions on disclosure:  
1) the Commissioners; 2) Commission advisors and Commission advisory counsel; 3) a reasonable number of attorneys representing an intervenor in this proceeding, provided that those attorneys file executed non-disclosure agreements in the form attached [to the Motion] as Attachment A; and 4) a reasonable number of subject matter experts representing an intervenor in this proceeding, provided that the attorney representing the intervenor files the appropriate non-disclosure agreements for the subject matter [experts] in the form attached [to the Motion] as Attachment A and the subject matter experts’ curriculum vitae.  
PSCo Motion at 4 (emphasis supplied).  
10. As the Party seeking a determination that the Strategist model output files contain highly confidential information and that the appropriate extraordinary protection is to limit access to that information to specific individuals provided the stated conditions are met, Public Service bears the burden of establishing that the Commission should grant the requested relief.  Section 24-4-105(7), C.R.S.; Rule 4 Code of Colorado Regulations (CCR) 723-1-1101(b);
 Rule 4 CCR 723-1-1500.  
11. Rule 4 CCR 723-1-1101(b) establishes the required content of a motion for extraordinary protection.  The Motion satisfies the Rule content requirements and is supported by the Affidavit of Scott B. Brockett.  
12. The ALJ finds the reasons stated by Public Service to be persuasive.  On that basis, the ALJ finds that Public Service has met its burden to establish that, for purposes of this Proceeding only, the Company’s Strategist model output files used to develop the avoided energy costs using the New York Mercantile Exchange (NYMEX) natural gas price forecast are highly confidential information to which the ALJ should extend extraordinary protection.  
13. Because the finding that the data are highly confidential is limited to this Proceeding, the following does not apply to the Company’s Strategist model output files used to develop the avoided energy costs using the NYMEX natural gas price forecast:  
a Commission determination regarding confidentiality of information shall apply in all future proceedings before the Commission as to the specific information for which ... highly confidential protection was asserted.  

Rule 4 CCR 723-1-1100(f).  If Public Service believes that the data are highly confidential and should have extraordinary protection in one or more other Commission proceedings, Public Service must file an appropriate motion in the other proceeding(s).  
14. The ALJ now addresses the Company’s proposed extraordinary protections 
(these are set out supra).  The ALJ has considered:  (a) the nature of the highly confidential information; (b) the uses to which a counterparty could put the highly confidential information; and (c) the real possibility that significant harm to PSCo ratepayers may occur if the highly confidential information is disclosed inappropriately.  In addition, the ALJ has considered the Intervenors’ need for access to as much data as practicable in order to participate in a meaningful way in this Proceeding.  
15. Balancing these considerations, the ALJ finds:  (a) the Company’s proposed extraordinary protection that an intervenor’s counsel file with each subject matter expert’s 
non-disclosure agreement that subject matter expert’s curriculum vitae is unsupported, is unnecessary to achieve the goal of protecting the designated highly confidential information, and will not be adopted; and (b) the remainder of the protections stated in the Motion and in Attachment A to the Motion are appropriate, will be adopted, and will be ordered.  
16. The ALJ will grant the PSCo Motion and will order the PSCo-requested extraordinary protections except that no subject matter expert curriculum vitae is required to be filed.  
II. ORDER  

A. It Is Ordered That:  
1. Consistent with the discussion above, the Public Service Company of Colorado (Company) Second Motion for Extraordinary Protection of Highly Confidential Information, which motion was filed on October 27, 2016, is granted in part.  

2. Consistent with the discussion above, the following is designated as highly confidential information in this Proceeding only:  The Company’s Strategist model output files used to develop the avoided energy costs using the New York Mercantile Exchange natural 
gas price forecast, which output files are responsive to Discovery Request OCC6-2(a) in 
this Proceeding.  

3. Consistent with the discussion above, the extraordinary protections for the highly confidential information designated in Ordering Paragraph No. 2 are contained in this Interim Decision at ¶ 15 and in Attachment A to the Company’s Second Motion for Extraordinary Protection of Highly Confidential Information.  

4. Consistent with the discussion above, the proposed extraordinary protection that a subject matter expert’s curriculum vitae be filed with that individual’s non-disclosure agreement is not adopted.  

5. Consistent with the discussion above, response time to the Second Motion for Extraordinary Protection of Highly Confidential Information is waived.  

6. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  

7. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  
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