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I. STATEMENT

1. The issuance on August 22, 2016 of Civil Penalty Assessment or Notice of Complaint to Appear (CPAN No. 116001) to “Peacock d/b/a Peacock Limousine Service” commenced this proceeding.  

A. Amendment of the CPAN and the Caption

2. The CPAN named “Peacock d/b/a Peacock Limousine Service” as the respondent.  The CPAN states that the entity identified as the respondent holds PUC Permit No. LL-01761.  According to Commission records, the entity that holds PUC Permit No. LL-01761 is 
Peacock LLC, doing business as Peacock Limousine Service (emphasis added).  The omission of 
“LLC” from the CPAN appears to be an inadvertent and harmless typographical error. This typographical error has been repeated in the caption of subsequent decisions and pleadings.

3. To correct this typographical error, the Administrative Law Judge (ALJ) sua sponte will order the CPAN and the caption of this proceeding to be amended to identify Peacock LLC, doing business as Peacock Limousine Service, as the respondent.  

B. Procedural history

4. The CPAN issued on August 22, 2016 cites Peacock LLC, doing business 
as Peacock Limousine Service (Respondent or Peacock LLC) with three separate violations 
of rules of the Colorado Public Utilities Commission (Commission) in Aurora, Colorado on May 30, 2016:  (1) that Respondent violated Rule 6102(a)(1) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (2014), and 49 Code of Federal Regulations (C.F.R.) § 396.17(a) incorporated therein by reference, by “Operating a commercial motor vehicle not periodically inspected[,] (Unit #1);” (2) that Respondent violated Rule 6102(a)(1) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, and 49 C.F.R. § 396.3(b) incorporated therein by reference, by “Failing to keep minimum records of inspections and vehicle maintenance[,](Unit #1);” and (3) that Respondent violated Rule 6105(i)(I) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6, by “Requiring or permitting a driver to drive if the driver has not complied with the fingerprint requirements of §40-10.1-110 C.R.S. (Driver: Victor A. Joseph).”  For the first cited violation, the CPAN assessed a civil penalty of $1100.00, plus an additional 15 percent surcharge, for a total of $1265.00.  For the second cited violation, the CPAN assessed a civil penalty of $500.00, plus an additional 15 percent surcharge, for a total of $575.00.  For the third cited violation, the CPAN assessed a civil penalty of $275.00, plus an additional 15 percent surcharge, for a total of $316.25.  The total civil penalties assessed in the CPAN are $2,156.25, including the additional 15 percent surcharges.  (CPAN at 1.)   

5. The CPAN states that, if the Commission were to receive payment within ten calendar days, the first civil penalty would be $632.50, the second would be $287.50, and the third would be $158.13, for total reduced civil penalties of $1,078.13, including the 15 percent surcharges.  The CPAN also states that, if the Commission does not receive payment within ten days, the Commission Staff will seek civil penalties for the cited violations in the full total amounts stated in Paragraph 1 above.  The CPAN further states that payment of the assessment is an acknowledgment (i.e., an admission) of liability for the violations cited.  (Respondent’s Options, CPAN at 3.)   

6. On August 17, 2016, Nate Riley of the Commission Staff served the CPAN by certified mail, and the return receipt shows that the Certified Mail was delivered on August 19, 2016.  (CPAN at 4; U.S. Postal Service return receipt.)  Respondent also acknowledged that he had received the CPAN on August 27, 2016.  (Acknowledgement of Receipt, Request for Hearing at 1.)  

7. A review of the Commission’s file in this proceeding reveals the following.  Within the ten-day time period provided by the CPAN, Respondent did not tender payment of the reduced amount of civil penalties, including surcharges, of $1,078.13.  Nor has Respondent tendered payment of the total civil penalties, including surcharges, of $2,156.25.  Respondent has requested a hearing on the alleged violations.

8. The Commission has scheduled a hearing for November 15, 2016 at 9:00 a.m. in a Commission hearing room.  

9. On September 12, 2016, counsel for Trial Staff of the Commission (Staff) entered his appearance in this proceeding.  In that filing and pursuant to Rule 1007(a) of the Rules of Practice and Procedure, 4 CCR 723-1, Staff counsel identified the testimonial (litigation) Staff and the advisory Staff in this proceeding.  

10. On September 21, 2016, by Minute Order, the Commission referred this proceeding to an ALJ for disposition.  

C. Representation

11. Rule 1201(a) of the Rules of Practice and Procedure, 4 CCR 723-1 (2015) requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado.  An exception to this rule allows a 
non-attorney “Officer” to represent the interests of a closely-held entity in a proceeding in which no more than $15,000 is in controversy.   A closely-held entity has no more than three owners.  Evidence must be provided to the Commission that the officer has the authority to represent the interests of the closely-held entity.   

12. Respondent is a limited liability company, is a party in this matter, and is not represented by an attorney in this proceeding.  To proceed in this matter without an attorney, Respondent must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1, as discussed in Paragraph No. 11 of this Interim Decision.  

13. Peacock LLC will be ordered either to obtain legal counsel or to show cause why Rule 1201(b), 4 CCR 723-1, does not require it to be represented in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  The deadline for Respondent’s counsel to enter an appearance in this proceeding, or for Respondent to show cause why Rule 1201, 4 CCR 723-1, does not require it to be represented by legal counsel, is October 12, 2016.  

14. Peacock LLC is advised, and is on notice, that if it fails either to show cause or to have its attorney file an entry of appearance as required by this Decision, the ALJ will issue a subsequent Decision that requires Peacock LLC to obtain counsel.  

15. Peacock LLC is advised, and is on notice, that if the ALJ issues a subsequent Decision that requires Peacock LLC to obtain counsel, Peacock LLC will not be permitted to participate in this matter without an attorney.  

16. Peacock LLC is advised, and is on notice, that if the ALJ issues a subsequent Decision that permits Peacock LLC to proceed pro se (that is, without an attorney) in this matter, then Peacock LLC’s non-attorney representative will be bound by, and will be held to, the same procedural and evidentiary rules as attorneys.  The Colorado Court of Appeals has held that,  

If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to 

practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant. 

Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983); see also Cornelius v. River Ridge Ranch Landowners Association, 202 P.3d 564 (Colo. 2009).  This standard applies in Commission proceedings.  

D. Procedural Schedule for Filings by the Parties  

17. The hearing in this proceeding is scheduled for November 15, 2016 at 9:00 a.m.  To facilitate the orderly and efficient litigation of this proceeding, the ALJ finds and concludes that a procedural schedule should be adopted, so that each party will have an opportunity prior to the hearing to review summaries of the testimony of the witness or witnesses the other party will call and to review copies of the exhibits the other party will present at the hearing.  Therefore, this Decision will order the Staff and the Respondent each to file, and to serve on each other, a list of witnesses, a summary of the testimony of each witness, and copies of the exhibits the Party will present at the hearing.

18. On or before October 18, 2016, the Staff will be ordered to file, and to serve on Respondent and its counsel or representative, its list of witnesses, a summary of its testimony of each witness, and copies of the exhibits it will present at the hearing. 

19. On or before October 28, 2016, Respondent will be ordered to file, and to serve on Staff and its counsel, its list of witnesses, a summary of its testimony of each witness, and copies of the exhibits it will present at the hearing.

E. Additional Advisements  

20. The Parties are advised and are on notice that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1.  The ALJ expects the Parties to be familiar with and to comply with these rules.  The rules are available on the Commission’s website (http://www.dora.colorado.gov/puc) and in hard copy from the Commission.  

21. The Parties are advised that no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule adopted in this Interim Decision.  The Parties are advised further that no exhibit will be received in evidence, except in rebuttal, unless filed and served in accordance with the procedural schedule.  

22. Any Party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of the evidence near the end of the hearing).  

23. The Parties are advised and are on notice that a document is filed with the Commission when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  

24. Each Party is specifically reminded that all filings with the Commission must also be served upon the other Party and its counsel or representative, in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.

25. The Parties are advised and are on notice that the Commission has an E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at www.colorado.gov/dora/puc.  

II. ORDER

A. It Is Ordered That:  

1. On or before October 18, 2016, Trial Staff of the Commission must file, and 
serve on Peacock LLC, doing business as Peacock Limousine Service, and its counsel or representative, a list of its witnesses, a summary of the testimony of each witness, and copies of the exhibits that it will present at hearing.  

2. On or before October 28, 2016, Peacock LLC, doing business as Peacock Limousine Service, must file, serve on Trial Staff of the Commission and its counsel, a list of its witnesses, a summary of the testimony of each witness, and copies of the exhibits that it will present at hearing.

3. The Parties shall comply with the requirements established in this Decision and shall make the filings as required by the procedural schedule adopted in this Decision.  

4. This Decision shall be effective on its Mailed Date
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge
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