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I. STATEMENT

1. On August 26, 2016, Complainant Mitchel S. Sparer (Complainant) filed a Formal Complaint against MAXX Auto Recovery, Inc., Doing Business as MAXX Fleet Service (Respondent), commencing this proceeding. 
2. On August 30, 2016, the Commission issued an Order to Satisfy or Answer to Respondent, as well as an Order Setting Hearing and Notice of Hearing scheduling the evidentiary hearing in this matter for November 7, 2016, in a Commission hearing room.  

3. On August 31, 2016 by minute order, the Commission referred this proceeding to an administrative law judge (ALJ) for disposition.  
4. On September 19, 2016, Respondent responded to the complaint in a letter signed by Juliana Hand, Vice President.  The ALJ construes the portion of Respondent’s letter responding to the complaint as the Answer.  

A. Representation

5. Respondent is a party and is not represented by counsel in this proceeding.  
6. Respondent appears to be a corporation (e.g., in the letter filed on September 19, 2016, Respondent identified itself as “MAXX Auto Recovery, Inc.”). 
7. Rule 1201(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015) requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado, except that, pursuant to Rule 1201(b), 4 CCR 723-1, an individual may appear without an attorney:  
(a) to represent her/his own interests;
 or (b) to represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  The Commission has often emphasized that this requirement is mandatory and has found that, if a party does not meet the criteria of Rule 1201(b), filings made by a non-attorney on behalf of that party are void and of no legal effect and that a non-attorney may not represent a party in Commission adjudicatory proceedings.  See, e.g., Decision 
No. C05-1018 (issued August 30, 2005), Proceeding No. 04A-524W; No. C04-1119 (issued September 28, 2004), Proceeding No. 04G-101CP; and No. C04-0884 (issued August 2, 2004), Proceeding No. 04G-101CP.  

8. This proceeding is an adjudicatory proceeding before the Commission.  

9. To proceed in this matter without an attorney, Respondent must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1, as discussed in Paragraph Nos. 10 and 13 of this Interim Decision.  

10. A party other than an individual representing her/his own interests has the burden to prove that it is entitled to proceed in an adjudicatory proceeding without an attorney.  To meet that burden of proof, the party must do the following:  First, the party must establish that it is a closely-held entity.  This means that the party must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, the party must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S.  That statute provides that an officer
 may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $15,000; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.
 
11. Respondent will be ordered either to obtain legal counsel or to show cause why Rule 1201(b), 4 CCR 723-1, does not require it to be represented in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  
12. If Respondent elects to obtain legal counsel, then its counsel must enter an appearance in this matter on or before close of business on October 13, 2016.  
13. If Respondent elects to show cause, it must make, on or before October 13, 2016, a verified (i.e., sworn) filing that:  (a) establishes that Respondent is a closely-held entity (that is, has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $15,000 and explains the basis for that statement; (c) identifies the individual who will represent Respondent in this matter; (d) establishes that the identified individual is an officer of Respondent; and (e) if the identified individual is not an officer of Respondent, the filing must attach a resolution from Respondent’s Board of Directors that specifically authorizes the identified individual to represent Respondent in this matter.  

14. Respondent is advised that failure to make the filing described in Paragraph No. 13 above, or failure to have Counsel file an entry of appearance, by October 13, 2016 may adversely impact Respondent’s ability to participate as a party in this proceeding.  
B. Request to Vacate and Reschedule the Hearing. 
15. A portion of Respondent’s September 19, 2016 letter requests that the Commission vacate and reschedule the November 7, 2016 hearing.  The ALJ construes this portion of Respondent’s letter as a motion to vacate and to reschedule the hearing.

16. The motion states that Ms. Hand is not available to attend the hearing on November 7, 2016 due to a previously scheduled engagement.  Ms. Hand apparently will be a witness for Respondent at the hearing (or its potential representative depending on Respondent’s election under Paragraphs 9 – 13 of this Interim Decision).  The timely and efficient processing of this complaint proceeding will require a waiver of the usual 14-day response time to the motion to vacate, pursuant to Rule 1400(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  
17. The unavailability of Ms. Hand, an apparent witness for Respondent (or its potential representative), constitutes good cause to vacate and to reschedule the hearing.  The previously scheduled November 7, 2016 hearing will be vacated and rescheduled.
18. To reschedule the hearing date, the ALJ will order Respondent (or its representative) to confer with Complainant to select three alternative possible hearing dates when the Parties and their witnesses will be available during the weeks of October 31, 2016, November 14, 2016, and November 28, 2016.  The Parties are advised that the following dates during those weeks are not available for rescheduling the hearing:  November 15, 2016 and December 1, 2016. 
19. If the Parties agree to proposed hearing dates during the three available weeks stated above, then Respondent (or its representative) shall informally advise the undersigned ALJ (by email at steven.denman@state.co.us) of those proposed dates, or make a filing containing the same information, not later than October 6, 2016.  The ALJ will choose, if possible, one of the proposed dates.  
20. The Parties are advised and are on notice that your failure to advise the undersigned ALJ of available hearing dates or your failure to agree on three proposed hearing dates, as ordered in this Decision, will result in the ALJ selecting a hearing date without further input from the Parties.  In that event, after rescheduling the hearing, the ALJ will not consider future requests to reschedule the hearing, unless there is a showing of good cause.  
21. After selecting the new date for the hearing, the ALJ will issue an Interim Decision that reschedules the evidentiary hearing and addresses other procedural matters.  
II. ORDER

A. It Is Ordered That:

1. Respondent, MAXX Auto Recovery, Inc., Doing Business as MAXX Fleet Service, must choose either to obtain legal counsel or to make a show cause filing that comports with the requirements of Paragraph Nos. 9 – 13 above.

2. If Respondent elects to obtain legal counsel, then its counsel shall enter an appearance in this proceeding on or before October 13, 2016.

3. If Respondent elects to show cause, then on or before October 13, 2016, it shall show cause why it is not required to be represented by legal counsel.  The show cause filing shall meet the requirements set out in Paragraph Nos. 10 and 13 above.

4. Respondent’s motion to vacate and to reschedule the hearing is granted. 

5. The evidentiary hearing scheduled for November 7, 2016, is vacated.

6. The Parties shall confer and shall advise the Administrative Law Judge of their preferred dates for the rescheduled hearing no later than October 6, 2016, consistent with the instructions set forth in Paragraph Nos. 18 – 20 above.

7. This Interim Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
_____________________________
Administrative Law Judge



�  Pursuant to Rule 1201(b)(I), 4 CCR 723-1, Complainant in this proceeding may represent his own interests without an attorney.  Of course, if Complainant wishes to retain an attorney to represent his interests, he certainly may do so.


� Section 13-1-127(1)(i), C.R.S., defines “Officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.


� As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"
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