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I. STATEMENT  
1. The procedural history of this Proceeding is set out in previously-issued Interim Decisions.  The procedural history is repeated here as necessary to put the instant Interim Decision in context.  

2. On January 27, 2016, Public Service Company of Colorado (Public Service or PSCo) filed a Verified Application for Approval of its Solar*Connect Program (Application).  

3. On January 28, 2016, the Commission issued its Notice of Application Filed (Notice) in this Proceeding.  That Notice established an intervention period, which has expired.  

4. The following intervened as of right or were granted permission to intervene:  City of Boulder (Boulder); Colorado Energy Office (CEO); Colorado Independent Energy Association (CIEA); Colorado Office of Consumer Counsel (OCC); Colorado Solar Energy Industries Association (COSEIA); Energy Freedom Coalition of America (EFCA); Interwest Energy Alliance (Interwest); Litigation Staff of the Commission (Staff); NextEra Energy Resources, LLC (NextEra); Sam’s West, Inc.; Solar Energy Industries Association, Inc. 
(SEIA); SunShare, LLC (SunShare); Vote Solar; Wal-Mart Stores, Inc.; and Western Resource Advocates (WRA).  
5. Boulder, CEO, CIEA, COSEIA, EFCA, Interwest, NextEra, OCC, SEIA, Staff, SunShare, Vote Solar, Wal-Mart,
 and WRA, collectively, are the Intervenors; each individually is an Intervenor.  Public Service and the Intervenors, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this Proceeding.  
6. On March 9, 2016, by Minute Order, the Commission deemed the Application complete as of that date.  On July 12, 2016, Public Service waived § 40-6-109.5, C.R.S., in this Proceeding.  Consequently, there is no applicable statutory deadline by which the Commission should issue its decision in this matter.  

7. On March 9, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ) for disposition.  

8. On April 12, 2016, by Decision No. R16-0318-I, the ALJ scheduled a July 18 through 22, 2016 evidentiary hearing and established the procedural schedule in this Proceeding.  On July 14, 2016, by Decision No. R16-0657-I, the ALJ granted an Unopposed Motion to Vacate the Remaining Procedural Schedule and vacated the evidentiary hearing and the remaining filing dates in the procedural schedule.  
A. First SunShare Motion.  

9. On May 31, 2016, SunShare filed a Motion for Extraordinary Protection and Waiver of Response Time
 (First SunShare Motion).  In that filing, SunShare asks the Commission:  (a) to find that “the specific customer names and other identifying information” in correspondence between SunShare witness David Amster-Olszewski and potential SunShare customers who are also PSCo customers and in the Consent to Disclose Utility Customer Data forms, which information is contained in the Highly Confidential Attachments to the witness’s answer testimony (customer-specific information) are highly confidential (First SunShare Motion at 2); and (b) to order the extraordinary protection stated in the First SunShare Motion at 3.  
10. As good cause for granting the relief sought, SunShare cites Rules 4 Code of Colorado Regulations (CCR) 723-3-3032(a),
 which prohibits the disclosure of customer data without the customer’s consent, and 723-3-3001(i)(III), which  
defines customer data as any information “about the customers’ participation in regulated utility programs, such as renewable energy, demand-side management, load management, or energy efficiency programs.”  While this rule only applies to utilities, it provides a basis upon which to deem the [customer-specific] information highly confidential.  The Commission rules recognize that individual customers should not have their own data disclosed without their consent.  Furthermore, the names and business contacts in the documents reflect SunShare’s outreach and sales efforts to specific potential customers and/or customers with whom [SunShare] has negotiated, or attempted to negotiate, business deals.  Therefore this information is extremely commercially sensitive to SunShare and should not be shared with those that have a competitive interest in marketing solar products to customers who may be able to use the customer specific information in their own sales efforts.  

 
  ...  [D]isclosure of the [customer-specific information] to those [Parties] that may have a competitive interest in identifying potential solar customers would not protect SunShare’s proprietary business contact information.  

* * *  


Disclosure of this information beyond those listed [below] would be contrary to the spirit and intent of the Commission’s customer data privacy rules.  The Commission’s customer data privacy rules are intended to protect individual customer-specific program participation information, and support the requested grant of extraordinary protection.  
First SunShare Motion at 2-4.  
11. SunShare seeks to limit disclosure of the customer-specific information to Commissioners, the ALJ, Commission advisors and advisory counsel, and intervenors (and their counsel and subject matter experts) that are  
non-profit organizations that do not have a competitive interest in solar, Public Service, Trial Staff, employees of the [OCC] assigned to the proceeding, and the Assistant Attorneys General representing Staff and the OCC in the case.  As stated above, SunShare will provide public versions of each document with only the names of the customers and any other identifying information redacted.  
First SunShare Motion at 3.  
12. The response time to the First SunShare Motion has expired.  As of the date of this Interim Decision, no Party has filed a response to the motion.  The First SunShare Motion is unopposed.  In addition, pursuant to Rule 4 CCR 723-1-1400(d),
 as no response was filed, the ALJ deems the motion confessed.  
13. As the Party seeking a determination that the customer-specific information is highly confidential and that the appropriate extraordinary protection is to limit access to that information, SunShare bears the burden of establishing that the Commission should grant the requested relief.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 723-1-1101(b); Rule 4 CCR 
723-1-1500.  
14. Rule 4 CCR 723-1-1101(b) establishes the required content of a motion for extraordinary protection.  The First SunShare Motion satisfies the Rule content requirements and is supported by the Affidavit of David Amster-Olszewski.  
15. The ALJ finds the reasons stated by SunShare to be persuasive.  On that basis, the ALJ finds that SunShare has met its burden to establish that, for purposes of this Proceeding only, the customer-specific information is highly confidential information to which the ALJ should extend extraordinary protection.  
16. Because the finding that the information is highly confidential is limited to this Proceeding, the following does not apply to the customer-specific information:  
a Commission determination regarding confidentiality of information shall apply in all future proceedings before the Commission as to the specific information for which ... highly confidential protection was asserted.  

Rule 4 CCR 723-1-1100(f).  If SunShare believes that the information is highly confidential and should have extraordinary protection in one or more other Commission proceedings, SunShare must file an appropriate motion in the other proceeding(s).  
17. The ALJ now addresses SunShare’s proposed extraordinary protection (set out supra).  The ALJ considered:  (a) the nature of the highly confidential information; (b) the uses to which a SunShare competitor or an entity with an interest in solar could put the highly confidential information; (c) the rationale underlying Rule 4 CCR 723-3-33032(a)’s protection of customer data; (d) the real possibility that significant financial harm to SunShare may occur if the highly confidential information is disclosed inappropriately; and (e) SunShare’s disclosure of “public versions of each document with only the names of the customers and any other identifying information redacted” (First SunShare Motion at 3).  In addition, the ALJ considered the Parties’ need for access to as much information as practicable in order to participate in a meaningful way in this Proceeding.  
18. Balancing these considerations, the ALJ finds that SunShare’s proposed extraordinary protection is appropriate and is tailored to achieve the goal of protecting the designated highly confidential information without unduly restricting the ability of the other Parties to participate in a meaningful way in this Proceeding.  
19. For the foregoing reasons, the ALJ will grant the First SunShare Motion and will designate the customer-specific information as highly confidential.  In addition, the ALJ will order this extraordinary protection:  access to the highly confidential information is limited to (a) Commissioners; (b) Staff; (c) Commission counsel and Staff counsel; (d) employees of the OCC that are assigned to this Proceeding; (e) counsel representing OCC in this Proceeding; (f) Public Service and its counsel; and (g) Intervenors that do not have a competitive interest in marketing solar products to customers and those Intervenors’ counsel and subject matter experts in this Proceeding.
  
20. To obtain access to the highly confidential customer-specific information, an individual that meets the requirements of ¶ 19 must sign the Disclosure Agreement appended to the First SunShare Motion as Attachment A.  In accordance with Rule 4 CCR 723-1-1100(h), this provision does not apply to Commissioners, Staff, and their legal counsel.  
B. Second SunShare Motion.  

21. On June 16, 2016, SunShare filed a Second Motion for Extraordinary Protection and Waiver of Response Time.  On June 17, 2016, SunShare filed a Corrected Second Motion for Extraordinary Protection and Waiver of Response Time
 (Second SunShare Motion).  

22. In the Second SunShare Motion, SunShare asks the Commission:  (a) to find that “the names of particular Public Service customers and potential customers of SunShare, who are customers of Public Service, ... [and] certain email correspondence that includes the names, email addresses and other customer specific identifying information of several individual customers” disclosed in response to Discovery Request No. PSCo 1-3 (customer-specific information disclosed in discovery) are highly confidential (Second SunShare Motion at 2); and (b) to order the extraordinary protection stated in the Second SunShare Motion at 3-4.  
23. As good cause for granting the relief sought, SunShare cites Rules 4 CCR 
723-3-3032(a), which prohibits the disclosure of customer data without the customer’s consent, and 723-3-3001(i)(III), which  
defines customer data as any information “about the customers’ participation in regulated utility programs, such as renewable energy, demand-side management, load management, or energy efficiency programs.”  While this rule only applies to utilities, it provides a basis upon which to deem the [customer-specific information disclosed in discovery] information highly confidential.  The Commission rules recognize that individual customers should not have their own data disclosed without their consent.  Furthermore, the names and business contacts in the documents reflect SunShare’s outreach and sales efforts to specific potential customers and/or customers with whom [SunShare] has negotiated, or attempted to negotiate, business deals.  Therefore this information is proprietary and extremely commercially sensitive to SunShare and should not be shared with those that have a competitive interest in marketing solar products to customers who may be able to use the customer specific information in their own sales efforts.  Because SunShare has already shared this information with Public Service outside of this proceeding, SunShare does not seek to limit this data to [Public Service], despite [Public Service’s] competitive interests.  


  ...  [D]isclosure of the [customer-specific information disclosed in discovery] to those [Intervenors] that may have a competitive interest in identifying potential solar customers would not protect SunShare’s proprietary business contact information.  

* * *  


Disclosure of this information beyond those listed [below] would be contrary to the spirit and intent of the Commission’s customer data privacy rules.  The Commission’s customer data privacy rules are intended to protect individual customer-specific program participation information, and support the requested grant of extraordinary protection.  
Second SunShare Motion at 2-4.  
24. SunShare seeks to limit disclosure of the data to Commissioners, the ALJ, Commission advisors and advisory counsel, and Intervenors (and their counsel and subject matter experts) that are  
non-profit organizations that do not have a competitive interest in solar, Public Service, Trial Staff, employees of the [OCC] assigned to the proceeding, and the Assistant Attorneys General representing Staff and the OCC in the case.  As stated above, SunShare will provide public versions of each document with only the names of the customers and any other identifying information redacted.  
Second SunShare Motion at 3-4.  
25. The Second SunShare Motion is unopposed.  
26. As the Party seeking a determination that the customer-specific information disclosed in discovery is highly confidential and that the appropriate extraordinary protection 
is to limit access to that information, SunShare bears the burden of establishing that the Commission should grant the requested relief.  Section 24-4-105(7), C.R.S.; Rule 4 CCR 
723-1-1101(b); Rule 4 CCR 723-1-1500.  
27. Rule 4 CCR 723-1-1101(b) establishes the required content of a motion for extraordinary protection.  The Second SunShare Motion satisfies the Rule content requirements and is supported by the Affidavit of David Amster-Olszewski.  
28. The ALJ finds the reasons stated by SunShare to be persuasive.  On that basis, the ALJ finds that SunShare has met its burden to establish that, for purposes of this Proceeding only, the customer-specific information disclosed in discovery is highly confidential information to which the ALJ should extend extraordinary protection.  
29. Because the finding that the information is highly confidential is limited to this Proceeding, the following does not apply to the customer-specific information disclosed in discovery:  
a Commission determination regarding confidentiality of information shall apply in all future proceedings before the Commission as to the specific information for which ... highly confidential protection was asserted.  

Rule 4 CCR 723-1-1100(f).  If SunShare believes that the information is highly confidential and should have extraordinary protection in one or more other Commission proceedings, SunShare must file an appropriate motion in the other proceeding(s).  
30. The ALJ now addresses SunShare’s proposed extraordinary protection (set out supra).  The ALJ considered:  (a) the nature of the highly confidential information; (b) the uses to which a SunShare competitor or an entity with an interest in solar could put the highly confidential information; (c) the rationale underlying Rule 4 CCR 723-3-33032(a)’s protection 
of customer data; (d) the real possibility that significant financial harm to SunShare may occur 
if the highly confidential information is disclosed inappropriately; and (e) SunShare’s disclosure of “public versions of each document with only the names of the customers and any other identifying information redacted” (Second SunShare Motion at 4).  In addition, the ALJ considered the Parties’ need for access to as much information as practicable in order to participate in a meaningful way in this Proceeding.  
31. Balancing these considerations, the ALJ finds that SunShare’s proposed extraordinary protection is appropriate and is tailored to achieve the goal of protecting the designated highly confidential information without unduly restricting the ability of the other Parties to participate in a meaningful way in this Proceeding.  
32. For the foregoing reasons, the ALJ will grant the Second SunShare Motion and will designate the customer-specific information disclosed in discovery as highly confidential.  In addition, the ALJ will order this extraordinary protection:  access to the highly confidential information is limited to:  access to the highly confidential information is limited to (a) Commissioners; (b) Staff; (c) Commission counsel and Staff counsel; (d) employees of the OCC that are assigned to this Proceeding; (e) counsel representing OCC in this Proceeding; (f) Public Service and its counsel; and (g)  Intervenors that do not have a competitive interest in marketing solar products to customers and those Intervenors’ counsel and subject matter experts in this Proceeding.
  
33. To obtain access to the highly confidential customer-specific information disclosed in discovery, an individual who meets the requirements of ¶ 32 must sign the Disclosure Agreement appended to the Second SunShare Motion as Attachment A.  In accordance with Rule 4 CCR 723-1-1100(h), this provision does not apply to Commissioners, Staff, and their legal counsel.  
II. ORDER  

A. It Is Ordered That:  
1. Consistent with the discussion above, the Motion for Extraordinary Protection filed on May 31, 2016 by SunShare, LLC (SunShare), is granted.  

2. Consistent with the discussion above, the following is designated as highly confidential information in this Proceeding only:  specific customer names and other identifying information in correspondence between David Amster-Olszewski and potential SunShare customers and in Consent to Disclose Utility Customer Data forms.  The identified documents are filed as attachments to the answer testimony of Mr. Amster-Olszewski.  
3. Consistent with the discussion above, the extraordinary protection for the highly confidential information designated in Ordering Paragraph No. 2 is:  access to the highly confidential information is limited to (a) Commissioners; (b) Staff of the Commission (Staff); (c) Commission counsel in this Proceeding and Staff counsel in this Proceeding; (d) employees of the Office of Consumer Counsel (OCC) that are assigned to this Proceeding; (e) counsel representing OCC in this Proceeding; (f) Public Service Company of Colorado (Public Service) and its counsel; and (g) organizations and entities that are Intervenors and that do not have a competitive interest in marketing solar products to customers and those Intervenors’ counsel and subject matter experts in this Proceeding.  

4. To obtain access to the highly confidential information designated in Ordering Paragraph No. 2, one must meet the requirements of Ordering Paragraph No. 3 and must sign the Disclosure Agreement appended to the Motion for Extraordinary Protection filed on May 31, 2016 as Attachment A.  This provision does not apply to the Commissioners, Staff, and their legal counsel.  
5. The Motion for Waiver of Response Time filed on May 31, 2016 by SunShare is denied as moot.  

6. Consistent with the discussion above, the Second Motion for Extraordinary Protection filed by SunShare on June 16, 2016, as amended on June 17, 2016, is granted.  

7. Consistent with the discussion above, the following is designated as highly confidential information in this Proceeding only:  “the names of particular Public Service customers and potential customers of SunShare, who are also customers of Public Service[,] ... [and] certain email correspondence that includes the names, email addresses and other customer specific identifying information of several individual customers” disclosed in response to Discovery Request No. PSCo 1-3 (Second Motion for Extraordinary Protection at 2).  

8. Consistent with the discussion above, the extraordinary protection for the highly confidential information designated in Ordering Paragraph No. 7 is:  access to the highly confidential information is limited to (a) Commissioners; (b) Staff; (c) Commission counsel and Staff counsel; (d) employees of the OCC that are assigned to this Proceeding; (e) counsel representing OCC in this Proceeding; (f) Public Service and its counsel; and (g) organizations and entities that are Intervenors and that do not have a competitive interest in marketing 
solar products to customers and those Intervenors’ counsel and subject matter experts in 
this Proceeding.   

9. To obtain access to the highly confidential information designated in Ordering Paragraph No. 7, one must meet the requirements of Ordering Paragraph No. 8 and must sign the Disclosure Agreement appended to the Second Motion for Extraordinary Protection filed on June 16, 2016 as Attachment A.  This provision does not apply to Commissioners, Staff, and their legal counsel.  
10. The Motion for Waiver of Response Time filed on June 16, 2016, as amended on June 17, 2016, by SunShare is granted.  

11. Response time to the Second Motion for Extraordinary Protection filed by SunShare on June 16, 2016, as amended on June 17, 2016, is waived.  

12. The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.  

13. This Interim Decision is effective immediately.  
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  Unless the context indicates otherwise, reference in this Interim Decision to Wal-Mart is a reference to both Sam’s West, Inc., and Wal-Mart Stores, Inc.  


�  The ALJ will deny the Motion for Waiver of Response Time as moot.  On June 17, 2016, by electronic correspondence, the ALJ informed the Parties of this ruling.  This Interim Decision memorializes that ruling.  


�  This Rule is found in the Rules Regulating Electric Utilities, Part 3 of 4 Code of Colorado Regulations 723.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  On June 17, 2016, by electronic correspondence, the ALJ informed the Parties of these rulings.  This Interim Decision memorializes those rulings.  


�  The ALJ will grant the Motion for Waiver of Response Time.  On June 17, 2016, by electronic correspondence, the ALJ informed the Parties of this ruling.  This Interim Decision memorializes that ruling.  


�  On June 17, 2016, by electronic correspondence, the ALJ informed the Parties of these rulings.  This Interim Decision memorializes those rulings.  
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