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I. statement

1. Scott G. Abrahamson (Mr. Abrahamson or Petitioner) filed the petition that commenced this proceeding on June 20, 2016.  By this petition, Mr. Abrahamson seeks a waiver of Commission Rule 6102 (Regulations Incorporated by Reference) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (2016).  Rule 6102(a) incorporates by reference a number of parts of the Code of Federal Regulations relating to transportation, as revised on October 1, 2010, including 49 Code of Federal Regulations (CFR) § 391.41(b)(3), which provides that a person is physically qualified to drive a commercial vehicle if that person “[h]as no established medical history or clinical diagnosis of diabetes mellitus currently requiring insulin for control.”  Specifically, Mr. Abrahamson seeks a waiver of 49 CFR § 391.41(b)(3), as incorporated by reference into Rule 6102(a).  

2. A hearing was scheduled for August 11, 2016 at 10:00 a.m. in a Commission hearing room in Denver, Colorado.  At the designated place and time, the undersigned Administrative Law Judge (ALJ) called the matter for hearing.  Mr. Abrahamson appeared pro se and testified in support of the waiver.  Pursuant to Rule 1501(c) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1 (2015), Administrative Notice was taken of the petition and confidential attachments Mr. Abrahamson filed with the Commission.  

3. At the conclusion of the hearing, the ALJ took the matter under advisement.

4. Pursuant to § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record of the hearing and a written recommended decision in this matter.

II. findings and conclusions

5. Petitioner has driven a taxi for Metro Taxi
 for over ten years.  Mr. Abrahamson testified that he was diagnosed with diabetes in April 2016, and he has taken insulin to control the diabetes since that time.  Otherwise he is healthy.  Mr. Abrahamson testified, in a confidential portion of the hearing, about the details of his diagnosis, his treatment regimen, and test results received the day before the hearing.  Petitioner testified that he has made good progress in managing his diabetes since the initial diagnosis.

6. Based upon the confidential medical examination report and confidential testimony in the record, the ALJ finds that Petitioner’s diabetes mellitus is well controlled.  The ALJ also finds that, during the time he has taken insulin to control the diabetes, Petitioner’s ability to operate and to drive a motor vehicle safely has not been adversely affected.  

Petitioner testified that driving a taxi is his sole source of income.  Denial of the requested waiver, such that he cannot drive a taxi, would cause him an immense hardship.  

7. Therefore, the ALJ finds that denial of the requested waiver would cause a financial hardship on Mr. Abrahamson.  

8. Petitioner has not received any prior waivers from the provisions of Rule 6102(a).

9. Petitioner has demonstrated that his diabetes is managed and well controlled 
at this time. Based on a preponderance of evidence in the record, the ALJ finds that Mr. Abrahamson’s established medical history or clinical diagnosis of diabetes mellitus, requiring insulin for control, will not interfere with his ability to control and to drive a motor vehicle safely.  Mr. Abrahamson is not a threat to the public safety.  Granting the waiver is in the public interest in that it will enable an experienced and safe driver to continue driving for Metro Taxi.  

10. Because type II diabetes is a serious medical condition, which can result in the onset of adverse symptoms without warning, such as hypoglycemia, the waiver of Rule 6102(a) will be granted for a period of two years.  The term of the waiver will commence on the effective date of this Decision and will run for two years from that date.  

11. As conditions of the grant of the Petition and waiver, Petitioner must continue regularly scheduled examinations with his physician (or physician’s assistant) at least every six months.  Petitioner must also notify Commission Transportation Staff in writing within ten days of receiving any medical examination results that indicate his diabetes mellitus is no longer under control.  

12. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Scott G. Abrahamson (Petitioner) is granted a waiver of Rule 6102(a) (Regulations Incorporated by Reference) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, and a waiver of 49 Code of Federal Regulations § 391.41(b)(3) as incorporated by reference into Rule 6102(a), for a period of two years from the effective date of this Decision.

2. The waivers of Rule 6102(a) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, and 49 Code of Federal Regulations § 391.41(b)(3) as incorporated by reference into Rule 6102(a), are subject to the following conditions:  (1) Petitioner must continue with regularly scheduled examinations with his physician (or physician’s assistant) at least every six months; and (2) Petitioner must notify Commission Transportation Staff in writing within ten days of receiving any medical examination results that indicate his diabetes mellitus is no longer under control.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




 	� MKBS, LLC, doing business as Metro Taxi (Metro Taxi), is an intrastate common carrier regulated by this Commission pursuant to Rules 6000 through 6258, of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.   
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