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I. STATEMENT 
1. This Decision addresses: (a) the Motion for Limited Intervention filed by Leidos Engineering, LLC (Leidos) on July 29, 2016; and (b) the Motion for Extraordinary Protection of Highly Confidential Information Requested in Discovery (Motion for Extraordinary Protection) filed by Leidos on the same day.  For the reasons stated below, the motions are granted.  

A. Relevant Procedural Background

1. In Decision No. C16-0302-I, issued April 7, 2016, the Commission granted the motion filed by Public Service Company of Colorado (Public Service), which permitted Public Service to retain Leidos to serve as an independent evaluator (IE) of Public Service’s potential development of wind resources pursuant to Rule 3660(h) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.

2. In Decision No. C16-0662-I, issued on July 15, 2016, the Commission referred motions to compel, motions for limited intervention, and motions for protective orders for information requested through discovery to an Administrative Law Judge (ALJ).  In the same decision, the Commission shortened response time to such motions to three business days.  
3. On July 29, 2016, Leidos filed its Motion for Limited Intervention and its Motion for Extraordinary Protection (collectively, Motions). 
4. The time within which to respond to Leidos’ Motions has expired.  No responses were filed.  
B. Motion for Limited Intervention 
5. In its Motion for Limited Intervention, Leidos asserts that the Colorado Office of Consumer Counsel (OCC) propounded discovery seeking information from Leidos that it obtained from parties pursuant to contracts with third parties.  According to Leidos, “[m]any of these contractual agreements require Leidos to hold the information sought by the OCC as confidential.”
  As to the requested information that is apparently not subject to contractual obligation to maintain confidentiality, Leidos states that it “has assured its clients . . . that their confidential, proprietary, and commercially sensitive data will not be disclosed by Leidos.”
  
6. Leidos states that it “has a specific tangible interest in protecting its contractual relationships with its other customers, as well as in honoring its contractual commitments to other clients, and protecting its reputation in the industry.  Leidos also wants to cooperate with its discovery obligations without putting itself at risk.”
  Leidos also asserts that no other party can adequately protect its interests.
 
7. Rule 1401(c) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, states in relevant part:

A motion to permissively intervene shall state the specific grounds relied upon 
for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted.  Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene. 

8. In addition, Rule 1401(a) provides that, for good cause shown, the Commission may allow late intervention, subject to reasonable procedural requirements. 

9. The undersigned ALJ finds good cause to allow late intervention in this instance and grant the Motion for Limited Intervention.  Leidos only became aware that it has a limited interest in this proceeding after the OCC propounded its discovery requests.  Leidos has demonstrated that its pecuniary or tangible interests may be affected by this proceeding and that its limited interest would not otherwise be adequately represented.  Leidos may participate in 
this proceeding for the limited purpose of requesting and ensuring appropriate treatment of information claimed to be highly confidential. 
C. Motion for Extraordinary Protection
1. Background

10. Leidos seeks extraordinary protection for information sought by the OCC pursuant to the following discovery request:

OCC No. 1-2: The IE Report states on page 12 that Leidos used a group of 12 projects that were constructed between 2007 and 2015.

a. Please provide the construction date and capacity of each of these 12 projects.

b. Please provide the location of these 12 projects and identify whether any are located in Colorado.   
The “IE Report” referenced in the discovery request is the report authored by Leidos in its role as IE in this proceeding.  In that report, Leidos, among other things, compared the construction and operating costs of Public Service’s proposed project to 12 “comparable wind projects” constructed between 2007 and 2015.  In the IE Report, Leidos identified the average of certain costs of the 12 comparable wind projects, as well as the lowest and highest values for each of those cost categories.  Leidos then compared the costs of Public Service’s proposed project to the limited cost data identified concerning the 12 comparable wind projects.     

11. However, in the IE Report, Leidos did not identify the particular costs of any of the 12 comparable wind projects.  Nor did Leidos identify which of the 12 comparable wind projects had the lowest or highest costs in each category that is included in the IE Report.  As a result, the particular costs of any of the 12 comparable wind projects are not apparent from the information provided in the IE Report.   
12. The OCC’s discovery does not request any cost data.  However, Leidos contends that the additional information sought by the OCC’s discovery request will permit the particular costs of the 12 comparable wind projects to be determined, though it does not explain how.  
13. Leidos requests that the information sought by the OCC’s discovery request be accorded extraordinary protection in two ways.  First, Leidos asks that the information responsive to the discovery requests be provided to only those members of the OCC and the Trial Staff of the Commission (Staff) who have signed highly confidential agreements in this proceeding.  Leidos requests the Commission to prohibit any other party to this proceeding from receiving the information, even if they specifically request it in discovery.
   

Second, Leidos requests permission to provide the information responsive to the OCC’s discovery request “in such a way that the factors requested cannot be associated with any specific project of the group of 12 referenced in its IE report.”
  Leidos goes on to state that “[t]he information can be provided in a generic manner, without linking the size, location, and date of construction to any specific project,”
 but it does not explain how or give an example.  

14. Leidos also does not explain whether such a presentation of the requested information will be responsive to the discovery or acceptable to the OCC or Staff.  In any event, neither the OCC nor Staff filed a response to Leidos’ Motion for Extraordinary Protection objecting to Leidos’ proposal.
  
15. Leidos concludes that disclosure of the information sought by the OCC’s discovery request beyond OCC and Staff would:  (a) “put[] Leidos at risk of being in breach of confidentiality and non-disclosure contractual provisions with its clients, and threaten[] Leidos’ customers with the harm that would attend disclosure of their confidential commercial and competitively sensitive information”;
 and (b) “threaten harm to Leidos’ reputation and potentially harm its economic interests in protecting its relationships with its clients.”
    
2. Analysis
16. Leidos has provided limited support for the relief it seeks.  Specifically, Leidos has provided a very limited explanation of how the disclosure of the limited information sought by the OCC’s discovery request will lead to the disclosure of the “confidential, proprietary, and commercially sensitive data” upon which Leidos relied in writing its IE Report.  Likewise, Leidos has provided only limited support to its assertion that disclosure of the information sought by the OCC’s discovery request will cause it to breach legal obligations to third-parties and/or cause harm to Leidos’ reputation and/or its economic interests.  Finally, parties cannot unilaterally contract away the Commission’s jurisdiction or the rights of other parties.

17. Nevertheless, no party has objected to Leidos’ Motion for Extraordinary Protection.  In addition, the Commission must be careful not to create disincentives for 
third-parties to participate as independent evaluators in these types of proceedings before the Commission.  Accordingly, the undersigned finds that Leidos’ presentation has tilted the scale by the slightest margin under these circumstances and Leidos’ Motion for Extraordinary Protection will be granted.  However, granting Leidos’ Motion does not preclude OCC or Staff from filing an appropriate motion if the manner by which Leidos presents the requested information renders it unresponsive to the discovery request. 
II. ORDER  
A. It Is Ordered That:  
2. The Motion for Limited Intervention filed by Leidos Engineering, LLC (Leidos) on July 29, 2016 is granted.  

3. The Motion for Extraordinary Protection of Highly Confidential Information Requested in Discovery filed by Leidos on July 29, 2016 is granted.  

4. This Decision is effective immediately.  
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