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GRANTING WAIVER FROM THE 60-DAY 
DEADLINE IN RULE 6105(l), scheduling hearing, and establishing procedural schedule
Mailed Date:  July 26, 2016
I. STATEMENT

1. On 
June 28, 2016, 
Denise Kennedy

 LINK Excel.Sheet.8 "C:\\Users\\shdenman\\Google Drive\\16M-0508TR\\Copy of form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t  (Petitioner) filed a letter asking the Commission to reverse an initial determination by Commission Staff (Staff) disqualifying her from continuing to drive for a luxury limousine company on the basis of a fingerprint-based criminal history record check, pursuant to Rule 6105, 4 Code of Colorado Regulations (CCR) 723-6 (2016).  During the Weekly Meeting held 
July 20, 2016, the Commission construed Ms. Kennedy’s letter as a Petition to reverse the initial driver disqualification determination and initiated the instant Proceeding.  The matter was referred to an Administrative Law Judge (ALJ) for resolution, by minute entry during the Commission’s Weekly Meeting held 
July 20, 2016
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2. Also on June 28, 2016, Petitioner filed a letter seeking a waiver of Rule 6105(l),
 which provides that “If the driver is disqualified and prohibited from driving, the driver may, within 60 days of Commission staff’s notification, file a petition with the Commission for qualification determination.”  Ms. Kennedy’s second letter will be construed, pursuant to Rule 1003(b), 4 CCR 723-1 (2015), to be a Motion for Waiver of the foregoing 60-day deadline in Rule 6105(l) for filing her Petition asking the Commission for the driver qualification determination.  Based upon averments in Petitioner’s Motion for Waiver, the ALJ finds good cause to waive the usual 14-day response time to the Motion for Waiver, pursuant to Rule 1400(b), 4 CCR 723-1.
 

3. Pursuant to Rule 6105(l)(I), 4 CCR 723-6, upon a driver’s filing of a petition for qualification, the Commission Staff shall be an indispensable party.  
4. Therefore, Petitioner, Denise Kennedy, and the Trial Staff of the Commission Litigation are the Parties to this proceeding.  Each individually is a Party.
5. The Commission’s official file in this Proceeding does not contain the letter from Staff notifying Petitioner she was disqualified as a driver or the date of such letter.  Hence, at this time the ALJ cannot determine when the 60-day deadline in Rule 6105(l) would have expired, and he cannot make factual findings regarding whether or not the Petition was timely filed.  For purposes of ruling on the Motion for Waiver, the ALJ accepts the assertion by Petitioner that the request for waiver was filed after the 60-day deadline in Rule 6105(l).  
6. Petitioner’s Motion for Waiver argues generally that due to her busy schedule she was unable to file the Petition before the 60-day deadline.  

7. Section 40-6-101(1), C.R.S., requires that, “The commission shall conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice.”  If the requested waiver were to be denied, it is likely that, pursuant to Rule 6105, Petitioner could submit a new set of fingerprints, pay the costs, and request another criminal history record check.  If Staff again disqualified the driver, Ms. Kennedy could file a timely petition for qualification.  As a practical matter, in several months this matter would likely be ripe for a determination of the same issue in this Petition – whether Ms. Kennedy should be qualified as a driver.  
8. The ALJ finds that administrative efficiency, pursuant to § 40-6-101(1), C.R.S., supports granting the requested waiver of the 60-day deadline in Rule 6105(l).  The ends of justice will be promoted if the merits of this matter can be examined and adjudicated without unnecessary delay.  The assertions in Petitioner’s motion also provide good cause for proceeding to the merits of this Petition.  Therefore, the ALJ finds that there is good cause to grant the requested waiver of the 60-day deadline in Rule 6105(l) and to accept the Petition to reverse the initial driver disqualification determination for consideration on the merits.  The ALJ finds that no prejudice to any party will result if the requested waiver is granted.
9. This Interim Decision will adopt a procedural schedule and will schedule a hearing on the merits of the Petition.  

10. Rule 6105(l)(I) sets forth assignments of the burden of proof when a driver, who has been disqualified and prohibited from driving, petitions the Commission for a qualification determination, depending on the grounds for the initial disqualification.
  Pursuant to 6105(l), the following burdens of proof may apply in this case:  (a) if Staff based its initial disqualification of Ms. Kennedy on Rule 6105(f)(II), Ms. Kennedy has “the burden of proving [either] that she is of good moral character based upon all surrounding facts and circumstances or that disqualification is not supported by fact or law” (Rule 6105(l)(I)(A)); (b) if Staff based its initial disqualification of Ms. Kennedy on Rule 6105(f)(III), Ms. Kennedy has the “burden of proving that [the] disqualification is not supported by fact or law” (Rule 6105(l)(I)(B)); and 
(c) if Staff based its initial disqualification of Ms. Kennedy on Rule 6105(h), Trial Staff has “the burden of proving all applicable elements” (Rule 6105(l)(I)(C)).  If Staff based its initial disqualification of Ms. Kennedy on a determination of moral character, the Commission uses the standards established in § 24-5-101(2), C.R.S., to make its decision on the Petition (Rule 6105(l)(I)(D)).  

11. Without any documentation revealing the basis for the Staff’s initial disqualification determination, the ALJ cannot assign the burden of proof in this Decision.  Therefore, the following process will be followed in this case:  (a) Trial Staff has the burden of going forward to demonstrate the basis or bases for its initial disqualification determination;
 and (b) after Staff has presented its case, Petitioner will present her case.
  

A. Filings.  

12. To facilitate the orderly and efficient litigation of this proceeding, this Decision will order the Trial Staff to file, and to serve on Petitioner, as ordered below, its list of witnesses; a summary of its testimony of each witness, including testimony that specifies each basis for the initial disqualification determination made with respect to Ms. Kennedy and a specific citation to which portions of § 40-10.1-110, C.R.S., and Rule 6105(f) were relied upon by Staff in its initial disqualification determination; and copies of the exhibits that it will present at hearing.  Petitioner will be ordered to file, and to serve on Trial Staff, as ordered below, her list of witnesses; a summary of the testimony of each witness; and copies of the exhibits that she will present at hearing.  

13. The Parties are advised and are on notice that each must redact confidential or personal information (for example, Petitioner’s Social Security number, date of birth, home address, telephone number, and driver’s license number) from documents that the Party files in the public record.  If confidential or personal information is redacted from a document, the filing Party must file under seal the complete document with the confidential or personal information clearly marked or identified.  See generally Rules 1100 and 1101, 4 CCR 723-1 (governing treatment of information claimed to be confidential in litigated matters).  

14. An evidentiary hearing in this Proceeding will be scheduled as ordered below.  

B. Representation of Ms. Kennedy.  

15. Rule 1201(a), 4 CCR 723-1, of the Rules of Practice and Procedure requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 1201(b)(I), an individual who is not an attorney may represent her or his own interests.  Thus, in this Proceeding, Ms. Kennedy may appear without an attorney (that is, she may appear pro se) to represent her own interests.  Ms. Kennedy, of course, may also retain counsel to represent her in this proceeding, if she so chooses.  

16. Ms. Kennedy is advised and is on notice that, if she continues to represent herself, she is the only individual who is not an attorney who is authorized to appear on her behalf in this Proceeding.  

17. Ms. Kennedy is advised and is on notice that, if she continues to represent herself, she will be bound by -- and the ALJ will hold her to -- the same procedural and evidentiary rules as those to which attorneys are held.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself the defendant subjected himself to the same rules, procedures, and substantive law applicable to a licensed attorney.  A pro se defendant cannot legitimately expect the court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies also in civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission proceedings.  
C. Additional Advisements.  
18. The Parties are advised and are on notice that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1 (2015).  The ALJ expects the Parties to be familiar with and to comply with these rules, which are available on-line at www.colorado.gov/dora/puc.  

19. The Parties are advised and are on notice that a document is filed with the Commission when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  
20. The Parties are advised and are on notice that the Commission has an 
E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at www.colorado.gov/dora/puc.  

II. ORDER

A. It Is Ordered That:  

1. The usual 14-day response time to the Motion for Waiver is waived, pursuant to Rule 1400(b), 4 Code of Colorado Regulations 723-1.  
Denise Kennedy’s
 (Petitioner) June 28, 2016 Motion for Waiver is granted, and the 60-day deadline in Rule 6105(l) for filing a 
petition asking the Commission to reverse Commission Staff’s initial driver disqualification determination is waived.  

2. A hearing in this matter shall be conducted at the following date, time, and place:  

DATE:
August 29, 2016

TIME:
9:00 a.m.  

PLACE:
Commission Hearing Room 
 
1560 Broadway, Suite 250 
 
Denver, Colorado  

3. Not later than August 5, 2016, the Trial Staff must file, and serve on Petitioner, its list of witnesses; a summary of its testimony of each witness, including testimony that specifies each basis for the initial disqualification determination made with respect to Ms. Kennedy and a specific citation to which portions of § 40-10.1-110, C.R.S., and Rule 6105(f) were relied upon by Commission Staff in its initial disqualification determination; and copies of the exhibits that it will present at hearing.  The filing shall meet the requirements of ¶¶ 12 and 13, above.  

4. No later than August 19, 2016, Petitioner must file, and serve on Trial Staff, her list of witnesses; a summary of the testimony of each witness; and copies of the exhibits that she will present at hearing.  The filing shall meet the requirements of ¶¶ 12 and 13, above.  

5. The Parties shall comply with the requirements and advisements contained in this Decision and shall make the filings as required by the procedural schedule set forth in this Decision.  

6. This Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6 (2016).  All Rules cited in this Decision are available on-line at � HYPERLINK "http://www.colorado.gov/dora/puc" �www.colorado.gov/dora/puc�.


�  Rules 1003 and 1400 are found in the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (2015).  


�  The Commission’s official file in this Proceeding does not contain the letter from Commission Staff, notifying Petitioner she was disqualified as a driver, nor any documentation revealing the basis for the Staff’s initial disqualification determination.  


� This means that Trial Staff presents its case first.  Presentation of Trial Staff’s case may include witnesses or documents or both.  


�  Presentation of Petitioner’s case may include witnesses or documents or both.  
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