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I. STATEMENT

A. Summary

1. This Decision addresses the Motion for Summary Judgment (MSJ) and Motion in Limine (MIL) filed on July 1, 2016 by Applicant Brewhop Trolley, LLC (Brewhop).  In the MSJ, Brewhop requests the Commission to grant summary judgment and to dismiss the intervention of Colorado Jitney, LLC Doing business as Colorado Jitney (Jitney) because the requests for admission (RFA) served by Brewhop must be deemed admitted.  Alternatively, Brewhop requests the Commission to adopt a restrictive amendment to its application that, according to Brewhop, requires Jitney’s intervention to be dismissed as moot.  Finally, Brewhop asks the Commission to award attorneys’ fees under § 13-17-102(4), C.R.S. “because [Jitney] has admitted that its Intervention is frivolous.”
  

2. In its MIL, Brewhop argues that Jitney should be precluded at the hearing from denying any of the factual questions addressed in the RFAs.

3. For the reasons stated below, Brewhop’s MSJ and MIL are denied.  

B. Relevant Background

4. On June 17, 2016, Brewhop served its first set of discovery requests, including RFA Nos. 1-12, on Jitney (First Set of Discovery Requests).
  On the same day, Brewhop served its second set of discovery requests, including RFA Nos. 13-19, on Jitney (Second Set of Discovery Requests).

5. The deadline for Jitney’s responses to the First and Second Set of Discovery Requests was June 27, 2016.
  

6. On June 27, 2016, Bradley Doran of Jitney sent an email to Brewhop’s counsel.  The email did not include any text other than Mr. Doran’s signature block.
  It appears that Jitney’s responses to the Second Set of Discovery Requests were attached to the June 27, 2016 email.  Jitney contends that it mistakenly attached two copies of its responses the Second Set of Discovery Requests and inadvertently omitted its responses to the First Set of Discovery Requests.  

7. On June 29, 2016, Mr. Doran sent another email to Brewhop’s attorney stating: “Here you go.  Sorry these should have been included monday.”  The “monday” identified in the June 29, 2016 email appears to be a reference to the email Mr. Doran sent on June 27, 2016.
  It further appears that Mr. Doran attached to the June 29, 2016 email Jitney’s responses to Brewhop’s First Set of Discovery Requests.  

8. In its responses to Brewhop’s First Set of Discovery Requests, Jitney denied each RFA propounded by Brewhop.
  Brewhop did not submit Jitney’s responses to Brewhop’s Second Set of Discovery Requests with the MSJ.  

9. On July 1, 2016, Brewhop filed its MSJ and MIL.  In the MSJ, Brewhop argues, among other things, that because Jitney responded to its First Set of Discovery Requests two days after the deadline imposed by Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, the RFAs are deemed admitted, which requires Jitney’s intervention to be dismissed and Brewhop’s application to be granted.  In the MIL, Brewhop argues that, because the RFAs should be deemed admitted, Jitney should be precluded at the hearing from denying any of the factual questions addressed in the RFAs.

C. Analysis

1. MSJ

a. Summary Judgment Standard

10. Colorado Rule of Civil Procedure 56 allows summary judgment to be entered before a hearing when “there is no genuine issue as to any material fact and . . . the moving party is entitled to a judgment as a matter of law.”
  The movant bears the burden of establishing the absence of any genuine issue of material fact.  In determining whether summary judgment is proper, the Commission must grant the nonmoving party the benefit of all favorable inferences that may reasonably be drawn from the undisputed facts and resolve all doubts against the moving party.
  Summary judgment is a drastic remedy, and is appropriate only when the moving party carries its burden and the nonmoving party fails to establish that a hearing is necessary.
  If the movant does not satisfy its burden, summary judgment is inappropriate.
  

(1) Arguments 

11. In its MSJ, Brewhop makes four arguments.  First, Brewhop asserts that Jitney’s intervention must be dismissed because Jitney did not timely respond to its First Set of Discovery Requests.  Second, Brewhop asserts that Jitney’s intervention must be dismissed because there is no conflict between the authority sought in Brewhop’s application and Jitney’s authority.  Third, Brewhop asks the Commission to accept a “unilateral restrictive amendment” that it asserts eliminates any possible conflict with Jitney’s authority.  Fourth, Brewhop requests that the Commission award Brewhop its attorneys’ fees “under C.R.S. 13-17-102(4) because Intervenor has admitted that its Intervention was frivolous.”
 

12. Each argument is addressed in turn.   

(2) Argument 1: Jitney’s Intervention Must Be Dismissed Because Brewhop’s RFAs Are Deemed Admitted.  

13. Brewhop’s first argument is that, because Jitney did not timely respond to its First Set of Discovery Requests, the RFAs are deemed admitted and Jitney’s intervention must be dismissed.  As support, Brewhop cites Colorado Rule of Civil Procedure 36, which states that an RFA is admitted unless a timely response is served on the propounding party, and Rule 1405(b) of the Rules of Practice and Procedure, 4 CCR 723-1, which establishes that the response time to discovery requests is ten days.  Brewhop concludes that because Jitney took 12 days to respond to the First Set of Discovery requests, the RFAs contained therein are deemed admitted. 

14. The undersigned ALJ rejects this argument.  Brewhop has not alleged, much less established, that it suffered any prejudice from Jitney’s delay in responding to the First Set of Discovery Requests.  The delay was two-days and, as the emails sent by Mr. Doran suggest, may have resulted from an honest mistake by Mr. Doran in failing to attach the responses to his email sent on June 27, 2016, which was within the ten-day deadline.  Under these circumstances, the undersigned ALJ will not grant summary judgment based on the delay in Brewhop’s receipt of responses to the RFAs contained in the First Set of Discovery Requests.
 

(3) Argument 2:  Jitney’s Intervention Must Be Dismissed Because Jitney Primarily Provides Limousine Service.

15. The undersigned ALJ also rejects Brewhop’s second argument. Brewhop asserts that Jitney’s only common carrier authority is scheduled service, which is only a small portion of Jitney’s authority.  Instead, the “bulk” of Jitney’s authority is limousine service, which, according to Brewhop, makes Jitney primarily a “limited regulation carrier,” and not a common carrier.  Brewhop concludes that Jitney’s intervention must be dismissed because Jitney is not permitted to intervene against an application seeking common carrier authority.
  

16. Brewhop is wrong for two reasons.  First, as Brewhop concedes, Jitney is authorized to provide scheduled service, which is common carrier service.  Brewhop has cited no authority for its proposition that such authority can be ignored for purposes of determining whether an intervention is appropriate when an intervening party’s common carrier authority is “highly limited” and/or represents a minority percentage of the intervening party’s overall authority, as alleged by Brewhop.
  For this reason alone, Brewhop’s argument must be rejected.  

17. Second, Jitney’s common carrier authority is not as limited as Brewhop alleges.  As Brewhop states, Jitney’s Certificate of Public Convenience and Necessity PUC No. 55785 (CPCN 55785), upon which its intervention is based, provides Jitney with the authority to provide, among other things, “call-and-demand limousine service.”  However, “call-and-demand limousine service” is not non-common carrier “luxury limousine service,” as Brewhop contends.  Rule 6201(m), 4 CCR 723-6 of the Commission’s Rules Regulating Transportation by Motor Vehicle, adopted the term “shuttle service” to replace “limousine service” to eliminate any confusion with “luxury limousine service.”
  As stated in Rule 6201(j), CPCNs (like Jitney’s) that issued before the effective date of Rule 6201(j) and (m) continue to refer to 
“call-and-demand limousine service,” which is now understood to mean call-and-demand shuttle service, not luxury limousine service.
  Because call-and-demand shuttle service is a common carrier service,
 the factual basis for Brewhop’s argument – that Jitney’s authority to provide “limousine service” provided in CPCN 55785 means “luxury limousine service” – is incorrect.  Instead, all of the authority provided by CPCN 55785 is common carrier authority.  

18. For the foregoing reasons, the undersigned ALJ rejects Brewhop’s second argument.

(4) Argument 3: Brewhop’s “Unilateral Restrictive Amendment” Must Be Accepted, Which Necessitates the Dismissal of Jitney’s Intervention.   

19. Brewhop proposes the following “unilateral restrictive amendment:” 

Applicant’s authority shall be restricted against originating any trips within one mile of Broadway and Pearl Street in Boulder on the one-hand, and the ski areas of Arapahoe Basin, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand; and between Union Station, 1701 Wynkoop Street, in Denver, Colorado, on the one hand, and the ski areas at Arapahoe Basin, Aspen, Beaver Creek, Breckenridge, Copper Mountain, Eldora, Keystone, Loveland, Vail, and Winter Park, Colorado, on the other hand; and between all points in the County of Denver, State of Colorado, on the one hand, and Red Rocks Park and amphitheater, 18300 W. Alameda Parkway, Morrison, Colorado, on the other hand; between all points in the County of Denver, State of Colorado, on the one hand, and 2777 Mile High Stadium Circle, Denver, Colorado, on the other hand; and between 605 Johnson Road, Golden, Colorado, on the one hand, and Red Rocks Park and Amphitheater, 18300 W. Alameda Parkway, Morrison, Colorado, on the other hand.

20. While Brewhop asserts that Jitney admitted in its response to RFA No. 15 that such an amendment would satisfy its interest, it concedes elsewhere that the Commission may not accept that Jitney made such an admission.
  In its Response to the Motion for Summary Judgment, Jitney does not address whether it agrees to the proposed restrictive amendment, or whether it satisfies its interests.  For this reason, and because Brewhop did not submit Jitney’s responses to Brewhop’s Second Set of Discovery, the undersigned ALJ rejects Brewhop’s third argument.  

21. In addition, Brewhop is incorrect that the proposed amendment, if accepted, would eliminate all overlap between the proposed authority and Jitney’s authority.  For example, CPCN 55785 provides Jitney with the authority to provide call-and-demand limousine and charter service between certain points in the Counties of Adams and Arapahoe, and all points in Broomfield County, on the one hand, and Red Rocks Park and Amphitheater, on the other hand.  The proposed unilateral restriction does not place any restriction on Brewhop’s requested authority to provide call-and-demand shuttle service, call-and-demand charter service, and 
call-and-demand sightseeing service between, among other places, all points in the Counties of Adams, Arapahoe, and Broomfield, on the one hand, and Red Rocks Park and Amphitheater, on the other hand.  For this additional reason, the undersigned ALJ declines to accept the unilateral restrictive amendment proposed by Brewhop and to dismiss Jitney’s intervention. 

(5) Argument 4: Brewhop’s Request for Attorneys’ Fees

22. Finally, Brewhop requests the Commission to award it the attorneys’ fees it has incurred in this proceeding “because Intervenor has admitted that its Intervention was frivolous.”  Specifically, Brewhop contends that Jitney admitted RFA No. 18, which requested Jitney to “[a]dmit that your Intervention is so frivolous that it entitles Applicant to recover reasonable attorney fees against you.”
  As above, because Brewhop has not submitted Jitney’s responses to the Second Set of Discovery, the undersigned ALJ denies this request. 

2. MIL

23. For the reasons stated in paragraphs 13 and 14 above, the MIL is denied.  The undersigned ALJ will not deem the RFAs admitted and grant the MIL based on the delay in Brewhop’s receipt of responses to the RFAs contained in the First Set of Discovery Requests.

II. ORDER
A. It Is Ordered That:

1. For the reasons stated above, the Motion for Summary Judgment filed on July 1, 2016 by Applicant Brewhop Trolley, LLC (Brewhop) is denied. 

2. For the reasons stated above, the Motion in Limine filed on July 1, 2016 by Brewhop is denied. 

3. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Motion at ¶ 35.  


� Motion, Ex. 3.


� Motion, Ex. 4.  Intervenor’s Response to Motion for Summary Judgment (Response) at 2.  


� See Rule 1405 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.


� See Motion, Ex. 8.


� Id.  


� See Motion, Ex. 7.  


�  Colorado Rule of Civil Procedure 56(c).   


�  Bebo Constr. Co. v. Mattox & O'Brien, P.C., 990 P.2d 78, 83 (Colo. 1999).  


� Id.  


� See Ginter v. Palmer & Co., 196 Colo. 203 (Colo. 1978) (reversing trial court’s grant of the defendant’s motion for summary judgment even though the plaintiff did not respond to the motion; citing Colorado Rule of Civil Procedure 56(e), which states in relevant part that “[i]f there is no response, summary judgment, if appropriate, shall be entered” (emphasis added), in support of its holding that summary judgment was inappropriate because the defendant failed to carry its burden).   


� See Motion at ¶ 35.


� See Sanchez v. Moosburger, 187 P.3d 1185 (Colo. App. 2008) (reversing entry of summary judgment based on requests for admission that were deemed admitted because the plaintiff did not timely serve responses thereto; holding that the plaintiff’s late-served responses effectively withdrew the deemed admissions and the defendant had failed to satisfy its burden of establishing prejudice resulting from the delay in receiving responses).  See also Rule 1405(k)(VI), 4 CCR 723-1 (“Any person adversely affected by a failure of another party to provide discovery may file a motion to compel discovery, a motion to dismiss, or a motion in limine.”).  


� See Motion at ¶ 29.  


� Motion at ¶ 28.  


� Decision No. R12-0350 in Proceeding No. 11R-792TR issued April 26, 2012 at ¶ 83.  


� Rule 6201(j), 4 CCR 723-6.


� Rule 6201(m), 4 CCR 723-6.


� Motion at ¶ 30.  


� Motion at ¶ 32. 


� Motion Ex. 4 (RFA No. 18).  





10

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












