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I. statement  

1. On January 4, 2016, the Canon City and Royal Gorge Railroad (Railroad or Applicant) filed an Application (with attachments) in which the Railroad requested authority to register two currently existing public road crossings and establish a new public road crossing of tracks of the Railroad with 11th Street, no current National Inventory Number, in the City of Cañon City, County of Fremont, State of Colorado.  That filing commenced this proceeding.  

2. On January 4, 2016, the Commission gave notice of the Application; established an intervention period; and established a procedural schedule.  

3. On January 29, 2016, the City of Cañon City (Cañon City or City) filed its Motion for Leave to Intervene.  

4. By Decision No. C16-0102-I, issued February 11, 2016, the Public Utilities Commission (Commission or PUC) deemed the Application complete within the meaning of § 40-6-109.5, C.R.S., and referred this matter to an Administrative Law Judge “for disposition of the intervention and determination of the merits of the Application.”  C16-0102-I at Paragraph 6.  Id. at Ordering Paragraph No. 2.   

5. By Interim Decision No. R16-0133-I issued February 19, 2016, a prehearing conference was scheduled for March 8, 2016, to set a procedural schedule in the above captioned proceeding.  

6. At the prehearing conference the parties agreed to the following procedural schedule:

Direct Testimony & Exhibits
May 15, 2016

Answer Testimony & Exhibits
May 31, 2016

Rebuttal Testimony & Exhibits
June 15, 2016

Corrected Testimony & Exhibits
July 12, 2016

Prehearing Motion Deadline
July 29, 2016
Final Prehearing Conference
August 2, 2016

Stipulation Deadline
August 9, 2016

Evidentiary Hearing
August 16, 2016

Post-Hearing Statements of Position
August 31, 2016

7. In addition to the proposed procedural schedule, the City advised the Commission that it waived its right to have the Commission issue its final decision within 210 days from the date the application was deemed complete. 
8. On May 18, 2016, the parties filed their Joint Status Report and the City filed its Withdrawal of Cañon City’s Intervention. In the filings, the parties stated that an agreement had been made and that they intended to file the agreement after approval by the Council of Cañon City. The parties anticipated this filing would be made by June 10, 2016. 

9. On June 9, 2016, the City filed the party’s agreement. 

II. findings and discussion

10. The Commission has jurisdiction in this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.

11. The Railroad is requesting authority to establish a public highway-rail crossing of South 11th Street with the addition of one new track to two existing tracks of the Royal Gorge Railroad.  The three tracks provide access to three different bays of the Railroad Mechanical Facility where cars can be stored, maintained, constructed, or remodeled by the Maintenance Facility lessee.  The tracks for what the Railroad is calling the North Bay crossing and the Center Bay crossing currently exist.  The Application requests to add a third tracks for the South Bay crossing.  

12. The Railroad states that the current traffic volumes on South 11th Street are 432 vehicles per day based on 2010 traffic counts.  Traffic volumes are not expected to increase in future years.  The Railroad estimates approximately one train movement per week through the crossing moving through the crossing at a maximum operating speed of two miles per hour.

13. Because of the small number of slow speed train movements proposed to use the crossing, the Railroad proposes passive warning signs be posted at the crossing consisting of R15-1 Crossbucks with R1-2 yield signs and R15-2P number of tracks signs for three tracks at the crossing.

14. Construction of the new track through the crossing will be performed pursuant to Exhibit A 03-1 to the signed Construction and Maintenance Agreement filed by the Railroad and Cañon City.  Asphalt between the Center Bay and South Bay, and south of the South Bay tracks will be removed and reconstructed per City specifications as part of this project pursuant to Exhibit A 03-2 to the Construction and Maintenance Agreement.  The Construction and Maintenance Agreement also requires the Railroad to remove the existing overhead traffic signal head, electrical wires, support wires, and appurtenances spanning South 11th Street south of the crossing.
15. The Railroad states that the required work and posting of signage at the crossing shall commence within four weeks of PUC approval.  The Railroad estimates that it will take 45 days to complete the project.
16. The Railroad estimates the cost of the crossing work at $40,000 with the Maintenance Facility lessee responsible for paying for all project costs.

17. The Railroad will be required to inform the Commission in writing that the crossing changes are complete and operational within ten days of completion.  The Commission will expect this letter by September 30, 2016.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

18. The Railroad will be required to obtain a U.S. Department of Transportation National Crossing Inventory number and will be required to file a copy of the new inventory sheet in this proceeding by the end of the project on September 30, 2016.

19. Applicant bears the burden of proof to establish by a preponderance of the evidence that the requested modifications to the highway-rail crossing are “reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted.”  § 40-4-106(2)(a) C.R.S.  Applicant has met its burden of proof in this matter.  

20. The withdrawal of Cañon City shall be granted, therefore the Application is uncontested, and may be processed under the modified procedure, pursuant to 
§ 40-6-109(5), C.R.S., and Rule 4 Code of Colorado Regulations 723-1-1403 of the Commission’s Rules of Practice and Procedure, without a formal hearing.
21. Based on the findings of fact and the entire record of this Proceeding, the ALJ finds that good cause exists to grant the Application, as supplemented by the signed Construction and Maintenance Agreement filed June 9, 2016, represents a just, equitable, and reasonable resolution of issues that were or could have been contested among the Parties in this proceeding.  Approval of the Application meets the requirements of public safety, is just, reasonable, and in the public interest consistent with the above discussion.

22. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.
III. ORDER  
A. The Commission Orders That:  
1. The Application filed on January 4, 2016, as supplemented with the signed Construction and Maintenance Agreement on June 9, 2016, is granted.

2. The intervention of City of Cañon City is withdrawn.

3. The evidentiary hearing scheduled for August 16, 2016, is vacated.

4. The Royal Gorge Railroad (Railroad) is authorized and ordered to construct a third track, post passive warning signage consisting of crossbuck signs, number of track signs, and yield signs at the crossing of South 11th Street in Cañon City, Colorado.

5. The Railroad shall be required to inform the Commission in writing that the crossing changes are complete and operational within ten days of completion.  
The Commission will expect this letter by September 30, 2016.  However the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

6. The Railroad shall be required to obtain a U.S. Department of Transportation National Inventory number for the South 11th Street crossing and file a copy of the new inventory form in this proceeding by the end of the project by September 30, 2016.
7. The Commission retains jurisdiction to enter further decisions as necessary.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

9. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded
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