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I. STATEMENT  
1. The procedural history is set out in Decisions previously issued in this Proceeding.  The procedural history is repeated here as necessary to put this Interim Decision in context.  
2. On June 4, 2010, the City of Fountain, Colorado (Fountain or Applicant) filed an application with respect to railroad crossings located in Fountain, El Paso County, State of Colorado.  That filing initiated this Proceeding.  
3. Fountain later amended the June 4, 2010 filing.  In addition, on February 25, 2013, Decision No. R13-0241 approved two stipulations filed in this Proceeding.  Reference in this Interim Decision to the Application is to the June 4, 2010 filing as amended on June 4, 2010 and as clarified or modified by the approved stipulations.  
4. These entities intervened as of right or were granted permission to intervene:  BNSF Railway Company (BNSF); Colorado Department of Transportation (CDOT); and Union Pacific Railroad Company (UPRR).  
5. BNSF, CDOT, and UPRR, collectively, are the Intervenors; each individually is an Intervenor.  Applicant and Intervenors, collectively, are the Parties; each individually is a Party.  Each Party is represented by legal counsel in this Proceeding.  
6. On August 3, 2010, by Decision No. C10-0807, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  
7. On February 25, 2013, by Decision No. R13-0241 and as pertinent here, the ALJ granted the Application subject to conditions.  In March 2013, Decision No. R13-0241 became a Decision of the Commission by operation of law.  
8. As recounted by the Commission in Decision No. C16-0047,
 the Parties filed a number of requests for extensions of time within which to comply with the conditions stated in Decision No. R13-0241.  The Commission granted each request.  
9. In Decision No. C16-0047, as pertinent here, the Commission:  (a) ordered the Parties to file, not later than March 31, 2016, “any necessary stipulation revisions and associated signed Construction and Maintenance Agreements and Interconnection Agreements” (Decision No. C16-0047 at ¶ 17); and (b) if the Parties are unable to file the required documents, referred this Proceeding to the ALJ “to conduct a status conference and for determination of how best to move this project to completion so that the identified safety issues can be mitigated in as timely a manner as possible” (id.).  

10. On March 30, 2016, the Parties filed (in one document) a Notice of Filing and Motion for Brief Extension of Deadline.  In that filing, the Parties requested a six-week extension of time to file a completed Grade Crossing Agreement between Applicant, BNSF, and CDOT (Grade Crossing Agreement).  Four documents accompanied that filing.  

11. On April 6, 2016, by Decision No. R16-0285-I, the ALJ granted the Motion for Brief Extension of Deadline and ordered the Parties to file, not later than May 13, 2016, a completed Grade Crossing Agreement.  In that Interim Decision, the ALJ stated:  

 
The Parties are advised and are on notice that, if they request an extension of time beyond May 13, 2016 to file the completed Grade Crossing Agreement, the ALJ will schedule a hearing in order to hear evidence before ruling on the request.  
Decision No. R16-0285-I at ¶ 14 (bolding in original).  That Interim Decision did not address the four documents that accompanied the filing.  
12. On May 6, 2016, Fountain and UPRR filed a Notice of Filing Fully-Executed UPRR Agreement.  The fully-executed UPRR agreement that accompanied that filing is a 
fully-executed copy of one of the documents that accompanied the March 30, 2016 filing.  
13. On May 9, 2016, Fountain filed a Notice of Inability to Meet Deadline (Notice).  In that filing, Fountain acknowledges that Decision No. R16-0285-I requires the Parties to file, not later than May 13, 2016, “all appropriate Grade Crossing Agreement(s), interconnection agreements and related stipulations” (Notice at 1).  

14. In that filing, Fountain recounts the following BNSF-provided information:  (a) due to the three BNSF-related reasons stated in the Notice and “despite its best efforts, [BNSF] will be unable to complete its necessary review and document production on time for the parties to meet the May 13, 2016 deadline” (Notice at 1); (b) “no firm completion date [for the necessary BNSF signal design and estimate work] can be provided [to] the Commission at this time” (id.); and (c) BNSF will need to obtain a CDOT response to “the changes to the C&M [Construction and Maintenance] Agreement that affect[] CDOT before the [BNSF] C&M Agreement can be circulated for signature, once BNSF has prepared the estimate” (id.).  

15. BNSF cannot complete its part of the preparatory work:  for over three years since Decision No. R13-0241 became a final Commission Decision,
 BNSF has failed to prepare the documents -- and, as of May 9, 2016, cannot even estimate the time necessary for it to complete the work necessary to complete the documents -- that are required by the Commission in Decisions No. C16-0047 and No. R13-0241 and are necessary to allow Fountain to commence construction of the Duckwood Road railroad crossing and to close the existing Mesa Road railroad crossing.  The effect of BNSF’s inaction falls primarily, if not entirely, on Fountain, which “remains at risk of losing its funding for this project” (Notice at 2).  

16. Given that Fountain filed the Application to mitigate identified safety issues, the current situation is unacceptable and cannot be permitted to continue.  

17. On June 8, 2016, the ALJ will hold a status hearing in this Proceeding.  At the status hearing, the ALJ will hear testimony from the Parties on at least the following:  (a) an explanation of each of BNSF’s reasons, as stated in the Notice, for its inability to meet the May 13, 2016 deadline; (b) BNSF’s firm date for completion of the necessary BNSF signal design and estimate work;
 (c) the CDOT process, and the time necessary to complete the CDOT process, for responding to changes to the BNSF C&M Agreement that affect or may affect CDOT; (d) the remaining UPRR work and documents (if any) that must be completed in order to begin construction of the Duckwood Road railroad crossing; and (e) the risk of Fountain’s loss of funding for this project, including the date by which construction of the Duckwood Road railroad crossing must commence in order to preserve the funding.  In addition, the ALJ may ask questions about the delays to-date and how to get construction of the Duckwood Road railroad crossing underway as soon as possible.  

18. BNSF is advised and is on notice that, if it cannot provide a firm date for completion of the necessary BNSF signal design and estimate work, the BNSF witnesses available in the hearing room must include each vendor’s project leader on the BNSF signal design and estimate project.  Each vendor project leader must be prepared to explain the vendor’s inability to expedite the signal design and estimate work on this project and to provide a firm date for completion of the vendor’s signal design and estimate work on this project.  
19. Each Party must have at least one witness available in the hearing room to testify on the identified issues and to respond to questions from the ALJ.  Counsel for each Party will question the Party’s witness(es) on the issues identified in ¶ 17 of this Interim Decision.  In addition, counsel for BNSF will question the vendor witnesses on the issues identified in ¶ 18 of this Interim Decision.  The ALJ will not accept representations of counsel in lieu of testimony from a Party’s witness.  

20. Following the June 8, 2016 status hearing, the ALJ will issue an Interim Decision as necessary.  

II. ORDER  
A. It Is Ordered That:  
1. A status hearing in this Proceeding shall be held on the following date, at the following time, and in the following location:  

DATE:

June 8, 2016  

TIME:

10:00 a.m.   

PLACE:
Commission Hearing Room  


1560 Broadway, Suite 250  


Denver, Colorado  

2. Consistent with the discussion above, the Parties shall have witnesses available in the hearing room to present testimony on the issues identified in this Interim Decision.  

3. The Parties are held to the advisements in the Decision issued in this Proceeding.  

4. This Interim Decision is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  That Decision was issued in this Proceeding on January 21, 2016.  


�  It has been almost six years since the Application was filed.  


�  The ALJ is aware that, as of May 9, 2016, BNSF was unable to provide a firm date.  Given the additional month, the ALJ expects BNSF to be able to provide a firm date at the status hearing.  
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