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I. STATEMENT  

1. On March 9, 2016, Richard J. Bara (Complainant) filed a Complaint against Maxx Auto Recovery Inc. (Respondent).  That filing commenced this proceeding. 
2. On March 11, 2016, the Commission issued an Order to Satisfy or Answer to Maxx Auto Recovery Inc. Included with the Order to Satisfy or Answer was a copy of the Formal Complaint Form and the letter detailing the complaint against Respondent. The Respondent was ordered to Satisfy or Answer the Complaint by March 31, 2016.

3. On March 11, 2016, a hearing was set in this matter for May 23, 2016.

4. On March 16, 2016, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ). 

5. Upon inspection of the filings in the above captioned proceeding, the ALJ found that there was insufficient evidence to determine if the Respondent had been served with The Order to Satisfy or Answer.  

6. On March 17, 2016, because the Order to Satisfy or Answer and the Complaint may not have been properly served upon the Respondent, the Order to Satisfy or Answer and the Complaint was re-noticed. to the Respondent. The Respondent was ordered to Satisfy or Answer the Complaint by April 6, 2016.

7. Upon inspection of the filings in the above captioned proceeding, the ALJ finds that Respondent has failed to Satisfy or Answer the Complaint by April 6, 2016. In addition, the ALJ finds that the Respondent has failed to file a motion to extend the time to Answer the complaint.

II. Allegation and Relief Requested

8. The Complaint alleges that the Respondent conducted an unauthorized tow of the Complainant’s vehicle on March 28, 2013 from 14690 West Ellsworth Avenue, Golden Colorado 80401.
  The Complainant does not believe the tow was authorized.  Contained within the Complaint filing was a receipt from Maxx Auto Recovery Inc. showing that the Complainant’s vehicle was released by Maxx Auto Recovery Inc. to the Complainant on March 29, 2013 after a payment of $241.00. 

9. The Complainant requests the following relief;

a)
the Commission find that Respondent, MAXX, has unlawfully towed Complainant's vehicle from under Complainant's carport without authorization from the Complainant to do so;
b)
the Commission find that the Tow Record/Invoice of Respondent, MAXX, Exhibit 1, pertaining to the illegal towing of Complainant's vehicle, does not comply with the PUC's rules and regulations pertaining to Tow Record/Invoices;
c)
the Commission issue a Cease and Desist Order against Respondent ordering it to refrain from towing any of Complainant's vehicles without specific authorization from Complainant to do so;
d)
the Commission issue an Order requiring Respondent, MAXX, to reimburse to Complainant all his expenses incurred due to the illegal tow complained of including but not limited to the $241.00 paid to the Respondent;
e)
the Commission issue an Order suspending Respondent, MAXX's Permit T-2625, for a period of 30 days as a penalty for the violations complained of herein;
f)
the Commission issue a temporary cease and desist order against Respondent, MAXX, from towing any of Complainant's vehicles without the Complainant's express authorization to conduct such tow pending final disposition of this complaint proceeding
g)
the Commission afford to Complainant any and all other relief that the PUC may deem appropriate under the circumstances including, but not limited to, a permanent cease and desist order against Respondent towing any of Complainant's vehicles without Complainant's authorization, a finding of unfitness against Respondent, and any other relief deemed appropriate under the circumstances.
III. Applicable law

10. Section 40-10.1-103(2), C.R.S., provides the following:

Except as provided in subsection (1) of this section, motor carriers are not 
public utilities under this title, but are declared to be affected with a public interest and are subject to regulation to the extent provided in this article, in 
section 40-2-110.5, in article 6 of this title, and in article 7 of this title except sections 40-7-113.5, 40-7-116.5, and 40-7-117. The term "public utility", when used in articles 6 and 7 of this title, includes all motor carriers
11. Section 40-6-119(2), C.R.S., provides the following:

If the public utility does not comply with the order for the payment of reparation within the specified time in such order, suit may be instituted in any court of competent jurisdiction to recover the same. All complaints concerning excessive or discriminatory charges shall be filed with the commission within two years from the time the cause of action accrues, and the petition for the enforcement of the order shall be filed in the court within one year from the date of the order of the commission. The remedy provided in this section shall be cumulative and in addition to any other remedy in articles 1 to 7 of this title provided in case of failure of a public utility to obey the order or decision of the commission.
(emphasis added)
IV. Discussion 

12. The provisions of § 40‑10.1‑103(2), C.R.S, make § 40-6-119(2), C.R.S., applicable to tow carriers.

13. The complaint alleges that the unauthorized tow occurred on March 28, 2013 and that the vehicle was released to the complainant on March 29, 2013. 

14. The complaint in the above captioned proceeding was filed on March 9, 2016.

15. Any complaint concerning the tow conducted by Maxx Auto Recovery on March 28, 2013 of Mr. Barra’s vehicle, under § 40-6-119(2), C.R.S., was required to be filed with the commission by March 29, 2015. 

16. The complaint in the instant proceeding is barred by the statute of limitations.

17. The undersigned ALJ is without jurisdiction to grant the requested relief.  Therefore the complaint shall be dismissed with prejudice.

18. The evidentiary hearing scheduled for May 23, 2016 shall be vacated. 

19. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order. 

V. ORDER  

A. The Commission Orders That:  

1. The complaint filed by Mr. Richard J. Bara. On March 9, 2016 is dismissed with prejudice.

2. The evidentiary hearing scheduled for May 23, 2016 shall be vacated.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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Doug Dean, Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� The receipt from the tow, attached as Exhibit 1, shows the tow originating at 301 Holman Way.  The Complainant argues the tow originated at 14690 West Ellsworth Avenue.  
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