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I. STATEMENT  

1. On June 24, 2015, Ms. Melissa Russ (Russ or Complainant) filed a Formal Complaint against Public Service Company of Colorado (Public Service or Respondent).  That filing commenced this Proceeding.  

2. Complainant and Respondent, collectively, are the Parties; each individually is a Party.  Ms. Russ, who is an individual, appears pro se to represent her own interests.  Public Service is represented by legal counsel.  

3. On June 25, 2015, the Commission issued an Order Setting Hearing and Notice of Hearing that scheduled an evidentiary hearing in this Proceeding.  On July 15, 2015, Decision No. R15-0707-I vacated that hearing date.  

4. On June 25, 2015, the Commission served on the Company an Order to Satisfy or Answer.  

5. On July 1, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

6. On July 14, 2015, Public Service filed a Motion to Dismiss.  On November 6, 2015, by Decision No. R15-1185-I, the ALJ granted in part and denied in part that motion.  

7. On November 20, 2015, Public Service filed its Answer.  That filing put this Proceeding at issue.  

8. On December 4, 2015, by Decision No. R15-1294-I, the ALJ scheduled a January 13, 2016 evidentiary hearing in this Proceeding.  

9. On December 22, 2015, Respondent filed (in one document) a Motion to Dismiss or in the Alternative Motion for Extension of Time.  On December 28, 2015, Complainant filed an untitled document, the gist of which was a response to the motion and a request that the scheduled evidentiary hearing be vacated.  

10. On January 12, 2016, by Decision No. R16-0029-I, the ALJ granted Complainant’s request; vacated the January 13, 2016 evidentiary hearing; and denied as moot the Motion to Dismiss or in the Alternative Motion for Extension of Time.  

11. Pursuant to § 40-6-109(2), C.R.S., the ALJ transmits to the Commission the record and a recommended decision in this Proceeding.  

II. FINDINGS, discussion, AND CONCLUSION  
12. As demonstrated by the following discussion, and despite numerous warnings and opportunities to comply, Complainant disregarded the applicable Rules and the Interim Decisions issued in this Proceeding and failed to make a required filing.  In clear and unambiguous terms, the ALJ informed Complainant of the consequences to Complainant if she failed to comply with the applicable Rules and if she failed to make a required filing.  Despite receiving actual notice of the consequences, Complainant failed to comply with applicable Rules and Interim Decisions and failed to make a required filing.  As a result and in accordance with the Interim Decisions issued in this Proceeding, the ALJ will dismiss the Complaint without prejudice.  

A. Complainant as Pro Se Party.  

Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(a)
 requires a party in an adjudication before the Commission to be represented by an attorney unless an exception contained in Rule 4 CCR 723-1-1201(b)(I) applies.  Rule 4 CCR 723-1-1201(b)(I) is an 

13. exception to Rule 4 CCR 723-1-1201(a) and permits an individual to appear without legal counsel to represent her/his own interests.  

14. The ALJ found that, pursuant to Rule 4 CCR 723-1-1201(b)(I), Complainant may appear without legal counsel to represent her own interests.  The ALJ informed Ms. Russ of this finding on November 26, 2015 by Decision No. R15-1185-I at ¶ 56.  
15. The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable 
to a licensed attorney.  A pro se defendant cannot legitimately expect the 
court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies in civil proceedings.  Negron v. Golder, 111 P.3d 538, 541 (Colo. App. 2004); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant.”).  This standard applies in Commission Proceedings.  

16. To inform Complainant of the standard to which she will be held in this Proceeding, the ALJ advised Complainant as follows:  

 
Ms. Melissa Russ is advised and is on notice that she will be bound by, and will be held to, the same procedural and evidentiary rules and the same substantive law as those that bind and are applicable to licensed attorneys.  
Decision No. R15-1185-I at ¶ 58 (bolding in original); see also id. at Ordering Paragraph No. 6 (“The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.”).  

17. The ALJ repeated this advisement in four Interim Decisions subsequently issued in this Proceeding:  (a) Decision No. R15-1243-I
 at 2&n.2; (b) Decision No. R15-1294-I at ¶ 23; (c) Decision No. R16-0029-I at 1&n.1; and (d) Decision No. R16-0084-I
 at ¶ 10.  In each of these Interim Decisions, the ALJ ordered the Parties held to the advisements in the Interim Decisions issued in this Proceeding.  

B. Failure to Comply with Applicable Rules and Interim Decisions.  

18. On July 15, 2015, as pertinent here, the ALJ advised the Parties as follows:  

 
The Parties are advised, and are on notice, that they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.colorado.gov\puc.  

Decision No. R15-0707-I at ¶ 10 (bolding in original) ; see also id. at Ordering Paragraph No. 3 (“The Parties are held to the advisements in this Interim Decision.”).  

19. As pertinent here, Decision No. R15-1185-I stated:  

 
Decision No. R15-0707-I advised the Parties that “they must be familiar with, and must abide by, the Rules of Practice and Procedure, 4 CCR 723 Part 1.  These Rules are available on-line at www.colorado.gov/dora/puc.”  Decision No. R15-0707-I at ¶ 10.  
 
Rule 4 CCR 723-1-1202 pertains to and establishes the format of filings made in a Commission Proceeding, such as the instant case.  The Response filed by Ms. Russ in this Proceeding does not comply with the Rule requirements.  

 
The ALJ expects all future filings made in this Proceeding to comply with the applicable Rules.  The Parties are advised and are on notice that, absent unusual circumstances, the ALJ likely will not consider filings that do not comply with the Rules of Practice and Procedure.  

Decision No. R15-1185-I at ¶¶ 59-61 (bolding in original).  

20. In Decision No. R15-1243-I at ¶ 17, the ALJ reiterated this advisement.  She reminded the Parties that filings must comply with the Rules of Practice and Procedure, as required by Interim Decisions, and that the ALJ likely would not consider filings that did not comply with applicable Rules.  

21. In Decision No. R15-1294-I, the ALJ was more emphatic, stating:  

 
The Parties are reminded that the ALJ requires each party to be familiar with, to abide by, and to comply with the Rules of Practice and Procedure, Part 1 of 4  CCR 723.  Decision No. R15-0707-I.  
 
The submissions made by Ms. Russ [in this Proceeding] ... have not complied with Rule 4 CCR 723-1-1201, which pertains to and establishes the form for filings made in a Commission Proceeding.  The Parties are reminded that the filings made in this Proceeding must comply with Rule 4 CCR 
723-1-1202.  Decision No. R15-1185-I at ¶¶ 59-61.  

 
The Parties are advised and are on notice that the ALJ will not consider future filings or submissions that do not comply with the Rules of Practice and Procedure.  ...  
Decision No. R15-1294-I at ¶¶ 24-26 (bolding in original) (footnote omitted).  See also id. at Ordering Paragraph No. 8 (“The Parties are held to the advisements contained in the Interim Decisions issued in this Proceeding.”).  

22. To address Complainant’s continued refusal and failure to comply with applicable Rules and Interim Decisions, the ALJ wrote:  


As noted above, Complainant has been advised and is on notice that, in accordance with applicable law, the ALJ will hold her to the same evidentiary and procedural standards as those to which attorneys-at-law in Colorado are held.  

 
In several prior Interim Decisions issued in this Proceeding, the ALJ has advised and reminded the Parties that each Party must be familiar with, must abide by, and must comply with the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations (CCR) 723.  

In Decision No. R15-1185-I, the ALJ advised and reminded the Parties that the filings made in this Proceeding must comply with Rule 4 CCR 
723-1-1202, which pertains to and establishes the required format for filings made in a Commission proceeding, such as the instant case.  

 
With respect to filings made in this Proceeding, Decision No. R15-1185-I at ¶ 61 contained this advisement:  “The Parties are advised and are on notice that, absent unusual circumstances, the ALJ likely will not consider filings that do not comply with the Rules of Practice and Procedure.”  (Bolding in original.)  The ALJ repeated this advisement in Decision No. R15-1243-I at ¶ 18.  

 
Despite these clear advisements, Complainant continued to make submissions that did not comply with applicable Rules, including Rule 4 CCR 723-1-1202.  As a result, in Decision No. R15-1294-I at ¶ 26, the ALJ stated:  “The Parties are advised and are on notice that the ALJ will not consider future filings or submissions that do not comply with the Rules of Practice and Procedure.”  (Bolding and italics in original.)  

 
Although Complainant’s December 28, 2015 document does not comply with the applicable Rules, including Rule 4 CCR 723-1-1202,[Note 5] the ALJ did not apply the advisement in Decision No. R15-1294-I at ¶ 26 to the document.  Instead, the ALJ considered and ruled on the request contained in that document.  The Parties are advised and are on notice that the December 28, 2015 document is the last noncomplying document that will receive such treatment in this Proceeding.  

 
The Parties are advised and are on notice that, in the future in this Proceeding, the ALJ will not consider any filing or submission that does not comply with the Rules of Practice and Procedure.  This means that the ALJ will disregard a noncomplying document.  

Note 5 states:  The document does not contain a heading, a caption, a Proceeding number, or a title; and the document is single-spaced.  

Decision No. R16-0029-I at ¶¶ 26-32 (bolding in original) (footnote omitted).  See also id. at Ordering Paragraph No. 6 (“Consistent with the discussion above, in this Proceeding, the Administrative Law Judge will not consider any future filing or submission that does not comply with the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.”).  

23. In Decision No. R16-0029-I, the ALJ also ordered Ms. Russ to make a filing stating the amount of time that she would need to identify her witnesses and to obtain her exhibits to be presented at a not-yet-scheduled evidentiary hearing.  The ALJ found it necessary to require this filing because, in her December 28, 2015 filing requesting an extension of time and seeking to vacate the January 2016 evidentiary hearing, Ms. Russ failed to provide either a date by which she would have identified her witnesses and exhibits or a firm estimate of the time she needed to identify her witnesses and exhibits.  The ALJ deemed continuing delay to be unfair to the Respondent, who had put this matter at issue on November 20, 2015.  
24. On February 1, 2016, Ms. Russ made a submission.  

25. On February 3, 2016, by Decision No. R16-0084-I, the ALJ addressed the February 1, 2016 submission.  The ALJ first reviewed the standard to which Ms. Russ is held in this Proceeding and the numerous times that the ALJ advised the Parties of their responsibilities in this Proceeding.
  The ALJ then stated:  

 
Over the course of three months, the ALJ issued four Interim Decisions.  Each advised Complainant that all filings made in this Proceeding must comply with the Commission’s Rules.  

 
Review of the Commission file in this Proceeding reveals that the Commission served on Complainant each Interim Decision issued in this Proceeding, either by first-class U.S. mail addressed to Complainant at the address stated in the Complaint[Note 3] or through the E-Filings System. In addition, Complainant has made submissions required by previous Interim Decisions.  Complainant has received -- and thus has knowledge of the contents and requirements of -- each Interim Decision.  

 
On February 1, 2016, apparently in response to Decision No. R16-0029-I, Complainant made a submission to the Commission.  The submission does not contain a heading, does not contain a caption, does not contain a Proceeding number, does not contain a title, and is single-spaced.  In addition, the submission lacks a signature and other information required by Commission Rules.  Further, no certificate of service prepared by Complainant accompanied the submission.  For at least these reasons, the submission does not comply with Rules 4 CCR 
723-1-1202 and 723-1-1205(e) and other applicable Rules.  

 
In unequivocal language, Decision No. R16-0029-I states:  

 
The Parties are advised and are on notice that, in the future in this Proceeding, the ALJ will not consider any filing or submission that does not comply with the Rules of Practice and Procedure.  This means that the ALJ will disregard a noncomplying document.  

Decision No. R16-0029-I at ¶ 32 (bolding in original; italics supplied).  Thus, Complainant was on notice of the consequences of making a submission that does not comply with the Rules of Practice and Procedure.  

 
As stated above, Complainant’s February 1, 2016 submission does not comply with the Rules of Practice and Procedure.  Consequently and in accordance with Decision No. R16-0029-I at ¶ 32 and Ordering Paragraph No. 6, the ALJ will disregard -- and, thus, will not consider -- Complainant’s February 1, 2016 submission, except to acknowledge that Complainant made a February 1, 2016 submission.  

Note 3 states:  As of the date of [Decision No. R16-0084-I], none of these mailings has been returned as undeliverable.  

Decision No. R16-0084-I at ¶¶ 13-17 (bolding and italics in original) (footnote omitted).  

26. As demonstrated by this discussion, Ms. Russ repeatedly has failed to comply with applicable Commission Rules.  In addition, by making submissions that did not comply 
with applicable Rules, Ms. Russ repeatedly has failed to comply with Interim Decisions issued in this Proceeding.  

C. Failure to Make Required Filing.  

27. In Decision No. R16-0029-I, as discussed above, the ALJ ordered Ms. Russ to make a filing concerning the amount of time she would need to identify her witnesses and to obtain her exhibits to be presented at a not-yet-scheduled evidentiary hearing.  
28. With respect to the required filing, the ALJ stated:  


The Parties are advised and are on notice that if Ms. Russ ... submits a document that does not conform to Commission Rules, the ALJ, without input from the Parties, will issue an Interim Decision that establishes the amount of time that Ms. Russ will be permitted in order to gather the witnesses and information necessary to proceed in this matter.  

* * *  


Consistent with the discussion above, if Complainant Melissa Russ ... submits a document that does not conform to Commission Rules, the Administrative Law Judge, without input from the Parties, will issue an Interim Decision that establishes the amount of time that Complainant Melissa Russ will be permitted in order to gather the witnesses and information necessary to proceed with the Complaint.  

Decision No. R16-0029-I at ¶ 24 and Ordering Paragraph No. 5 (bolding in original).  

29. After determining that Ms. Russ’s February 1, 2016 submission would not be considered, the ALJ (in accordance with Decision No. R16-0029-I) ordered Ms. Russ to file, “not later than February 26, 2016, ... her complete list of witnesses that she intends to offer in her direct case and ... all documents that she intends to offer in her direct case.”  Decision 
No. R16-0084-I at ¶ 25 (bolding in original); see also id. at Ordering Paragraph No. 2 (same).  

30. The ALJ also stated:  

 
Ms. Russ is advised and is on notice that if she fails to make the required filing ..., the ALJ will consider Ms. Russ to have abandoned the formal Complaint and this Proceeding.  Ms. Russ is advised and is on notice that if she fails to make the required filing ..., the ALJ will dismiss the formal Complaint and will close this Proceeding.  

Decision No. R16-0084-I at ¶ 30 (bolding in original).  To be sure there was no confusion on this point, ALJ reiterated this statement in Decision No. R16-0084-I at Ordering Paragraphs No. 2 and No. 3.  
31. Review of the Commission file in this Proceeding reveals that, through the 
E-Filings System and pursuant to Rule 4 CCR 723-1-1205(b), on February 3, 2016, the Commission served Decision No. R16-0084-I on Complainant, who is a registered filer in the 
E-Filings System.  Rule 4 CCR 723-1-1205(b) provides:  “All registered filers in the E-Filings System must have expressly agreed, through attestation, to accept service in all Commission proceedings through the E-Filings System.”  Complainant is presumed to have received notice of Decision No. R16-0084-I and to have knowledge of the required filing and the filing date contained in that Interim Decision.
  

32. As of the date of this Decision, Complainant has not made the filing required by Decision No. R16-0084-I.  

33. As of the date of this Decision, Complainant has not requested additional time within which to make the filing required by Decision No. R16-0084-I.  

34. Complainant’s failure to comply with (i.e., to make the filing required by) Decision No. R16-0084-I is unexplained and unexcused.  

35. Despite a clear statement of the consequences that would follow if she failed to make the required filing, Ms. Russ elected not to make the filing required by Decision 
No. R16-0084-I.  

36. In accordance with the advisement in Decision No R16-0084-I at ¶ 30 and Ordering Paragraph No. 3, the ALJ finds that Ms. Russ has abandoned, and does not wish to pursue, the Complaint and this Proceeding.  In addition, although given reasonable opportunity to do so, Ms. Russ made no filing that opposes (or addresses in any way) the warning in Decision No R16-0084-I at ¶ 30 and Ordering Paragraph No. 3 that this Proceeding would be closed if Ms. Russ did not make the required filing on or before the due date.  Under these circumstances, dismissal of the Complaint is warranted.  
37. Based on Ms. Russ’s failure to comply with Decision No. R16-0084-I and her long-standing failure to comply with other Interim Decisions and applicable Commission Rules, the ALJ concludes that dismissal of the Complaint without prejudice is warranted.  

38. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.  

III. ORDER  
A. The Commission Orders That: 

1. Consistent with the discussion above, the Formal Complaint filed on June 24, 2015 by Ms. Melissa Russ is dismissed without prejudice.  

2. Proceeding No. 15F-0503EG is closed.  

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

5. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  That Interim Decision was issued on November 23, 2015.  


�  That Interim Decision was issued on February 3, 2016.  


�  These are set out above in the instant Decision.  


�  On this point, the ALJ finds it instructive that Ms. Russ has responded to all previous Interim Decisions and filings served on her through the E-Filings System; this establishes that she received notice of the previous Interim Decisions and filings.  This, in turn, bolsters the presumption that Ms. Russ received, through the E-Filings System, notice of Decision No. R16-0084-I.  
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