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I. STATEMENT  
1. The procedural history of this Proceeding is set out in Interim Decisions previously issued in this matter.  The procedural history is repeated here as necessary to put this Interim Decision in context.  

2. On August 19, 2015, Hy-Mountain Transportation, Inc., doing business as High Mountain Taxi (High Mountain or Applicant), filed an Application for Permanent Authority.  In that filing, Applicant seeks to extend its operations under Certificate of Public Convenience and Necessity (CPCN) PUC No. 14114.  That filing commenced this Proceeding.  

3. On August 25, 2015, High Mountain supplemented the August 19, 2015 filing.  Unless the context indicates otherwise, reference in this Interim Decision to the Application is to the August 19, 2015 filing as supplemented on August 25, 2015.  

4. On August 24, 2015, as relevant here, the Commission issued its Notice of Application Filed (Notice) in this Proceeding (Notice at 4) and established a procedural schedule.  On October 8, 2015, Decision No. R15-1100-I vacated the procedural schedule.  
5. The following intervened as of right:  AEX, Inc., doing business as Alpine Express (Alpine Express); Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Alpine Taxi); Fresh Tracks Transportation LLC (Fresh Tracks); Snow Limousine Inc., doing business as Aspen Vail Shuttle LLC (Snow Limousine); and Tazco, Inc., doing business as Sunshine Taxi (Sunshine Taxi).  

6. Alpine Express,
 Alpine Taxi, Fresh Tracks, Snow Limousine, and Sunshine Taxi, collectively, are the Intervenors; each individually is an Intervenor.  Applicant and Intervenors, collectively, are the Parties; each individually is a Party.  Applicant, Alpine Taxi, and Sunshine Taxi are represented by legal counsel in this matter.  Fresh Tracks
 and Snow Limousine
 are represented by individuals who are not attorneys.  

7. On September 30, 2015, by Minute Order, the Commission deemed the Application complete as of that date.  Absent an enlargement of time by the Commission or Applicant’s waiver of the statutory provision, a Commission decision on the Application should issue not later than April 27, 2016.  

8. On September 30, 2015, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

9. On October 28, 2015, by Decision No. R15-1153-I, the ALJ scheduled 
a January 20 and 21, 2016 evidentiary hearing in, and established the procedural schedule for, 
this Proceeding.  

10. Applicant, Alpine Taxi, and Tazco each have made filings that contain a list of witnesses and copies of exhibits.  

A. Motion in Limine.  

11. On November 25, 2015, Alpine Taxi filed its First Motion in Limine Directed to Various Exhibits Endorsed by the Applicant; Request to Shorten Response Time to the Motion to Seven Days[;] and Request for Expedited Action.  

12. As support for the Request to Shorten Response Time to the First Motion in Limine, Alpine Taxi states:  (a) Applicant advised Respondent that Applicant opposes the First Motion in Limine; (b) Alpine Taxi’s list of witnesses and copies of exhibits are to be filed not later than December 9, 2015; and (c) to some extent, the content of Alpine Taxi’s filing will depend on the ruling on the First Motion in Limine.  The ALJ finds that Alpine Taxi states good cause for shortening response time and that granting that relief will not prejudice any Party.  The ALJ will grant the request and will shorten response time to the First Motion in Limine.  Parties’ responses will be due not later than December 3, 2015.
  

13. On November 25, 2015, Alpine Taxi filed its First Motion in Limine Directed to Various Exhibits Endorsed by the Applicant (Motion).  By that Motion, Alpine Taxi seeks an Interim Decision that precludes the introduction of Applicant’s Endorsed Exhibits No. 8, No. 9, and Nos. 12 through 15, including any separately-filed duplicate copies.  

In support of the Motion, Alpine Taxi states:  (a) each document contains 
hearsay statements and, to be admissible, each statement must meet the standard for reliability established in Industrial Claims Appeals Office v. Flower Stop Marketing Corporation, 
782 P.2d 13 (Colo. 1989) (Flower Stop); and (b) the hearsay statements in the documents do not meet the Flower Stop reliability standard.  In addition, as to individual documents, Alpine Taxi asserts:  (a) some statements in Endorsed Exhibits No. 8 and No. 12 are so stale as to have no probative value; (b) some statements in Endorsed Exhibits No. 9, No. 13, and No. 14 are duplicative of other Endorsed Exhibits and, in addition, are cumulative and unnecessary because Applicant has endorsed witnesses who will testify on the same subject matters and to the same content; (c) some portions of Endorsed Exhibit No. 12 are duplicative of other Endorsed Exhibits; and (d) Endorsed Exhibit No. 15 contains purported support letters each of which, in addition to containing unreliable hearsay statements, suffers from various infirmities 


that preclude the admission of Endorsed Exhibit No. 15 (for example, each is prejudicial to Alpine Taxi, contains factual inaccuracies, lacks foundation as to each signatory’s personal knowledge, and makes a legal conclusion).  

14. On December 3, 2015, Applicant filed its Response to the Motion.  In that filing, Applicant opposed the Motion on these grounds:  (a) while each Endorsed Exhibit contains hearsay statements, those statements meet the Flower Stop reliability standard; (b) statements in Endorsed Exhibit No. 8 are not stale and are probative; (c) Endorsed Exhibit No. 9 contains Alpine Taxi’s statements (apparently against interest) and are admissible on that basis; (d) statements in Endorsed Exhibits No. 9, No. 13, and No. 14 not cumulative and are necessary because statements supplement and do not duplicate the testimony to be offered by Applicant’s endorsed witnesses; (e) duplication of content does not support the Motion because, to the extent there is duplication, the ALJ can determine the extent of the duplication and the weight to be given to each document (if admitted); and (f) in Decisions No. C15-0667 and No. R15-0376,
 the Commission admitted into evidence both letters of public support and public comments obtained from the Internet and, in doing so, rejected arguments similar to those raised by Alpine Taxi with respect to Endorsed Exhibit No. 15.  

15. As the moving Party, Alpine Taxi has the burden of proof with respect to the relief sought.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1500.
  
16. Whether to grant a motion in limine lies within the ALJ’s discretion.  
For the following reasons, the ALJ finds that Alpine Taxi has not met its burden of proof.  

17. First, the ALJ finds that most, if not all, of the arguments presented by Alpine Taxi rest on assertions of fact that Alpine Taxi raises prematurely in the Motion.  For example, the argument that the Endorsed Exhibits contain hearsay statements that do not meet the Flower Stop reliability standards requires factual support that the Motion does not contain.  Alpine Taxi (or any Party opposing admission of an exhibit) must establish the requisite factual support 
(if it can be established) through voir dire or other appropriate method at the time each Endorsed Exhibit (or any exhibit) is offered at hearing.  

18. In this regard, the ALJ notes that the admission of letters of public support and public comments discussed in Decisions No. C15-0667 and No. R15-0376 rests on the content of the proffered hearing exhibits and the evidence presented during the evidentiary hearing in Proceeding No. 14A-1008CP.  In the ALJ’s opinion, based on reading the Decisions, the referenced result in those Decisions is not a Commission determination that letters of public support and public comments are to receive special treatment with respect to their admissibility in transportation CPCN application Proceedings.  The standard of admissibility is the same for these types of documents and for any other document.  

19. Second, the ALJ finds persuasive Applicant’s assertion that many of Alpine Taxi’s arguments go to the weight to be given to already-admitted evidence and do not address the question of the admissibility of the Endorsed Exhibits.  Should some or all of the contested Endorsed Exhibits be admitted into evidence, Parties may argue the weight that the ALJ should give them.  Alpine Taxi’s arguments that go to the weight to be given to evidence are premature and do not support the Motion.  

20. Third, the ALJ finds that Alpine Taxi’s assertion that some of the Endorsed Exhibits duplicate the testimony of Applicant’s witnesses lacks foundation 
(at least at this point in time) because testimony has been neither prefiled nor presented.  Alpine Taxi makes this argument prematurely.  

21. Fourth, assuming the Enhanced Exhibits contain hearsay (a point that the ALJ does not decide in this Interim Decision), an exception to the Hearsay Rule may apply to one or more of the Endorsed Exhibits.  Neither Applicant nor Alpine Taxi addressed this issue, and the ALJ does not decide this issue in this Interim Decision.  
22. The ALJ will deny the Motion.
  

23. Denying the Motion does not preclude any Intervenor from objecting to an Endorsed Exhibit at issue in the Motion at the time the document is offered at hearing.  The objection may rest on an argument raised in the Motion or on any other ground.  

24. Denying the Motion does not indicate -- and is not intended to indicate -- the ruling that the ALJ will make should Applicant offer an Endorsed Exhibit at issue in the Motion into evidence during the evidentiary hearing.  The ALJ will make her ruling on the admissibility of an Endorsed Exhibit -- and all other documentary evidence -- at the time it is offered and after giving the Parties an opportunity to object.  

B. Request for Issuance of Subpoena.  

25. On January 4, 2016, Alpine Taxi filed its First Combined Request and Affidavit for Issuance of Subpoena to Gary Gramlick of the Staff of the Public Utilities Commission and Request to Waive Response Time to the Request.  

26. As support for the Request to Waive Response Time to the First Combined Request and Affidavit for Issuance of Subpoena to Gary Gramlick of the Staff of the Public Utilities Commission, Alpine Taxi states that no response time is necessary as the Request seeks no relief with respect to any Party.  The ALJ finds that Alpine Taxi states good cause for waiving response time and that granting that relief will not prejudice any Party.  The ALJ will grant the request and will waive response time to the First Combined Request and Affidavit for Issuance of Subpoena to Gary Gramlick of the Staff of the Public Utilities Commission.  

27. On January 4, 2016, Alpine Taxi filed its First Combined Request and Affidavit for Issuance of Subpoena to Gary Gramlick of the Staff of the Public Utilities Commission (Request).  By its Request, Alpine Taxi seeks a Subpoena ad testificandum to require the appearance and testimony of Mr. Gary Gramlick at the evidentiary hearing in this matter.  The hearing is scheduled for January 20 and 21, 2016 in Avon, Colorado.  A proposed subpoena accompanies the Request.  

28. As required by § 40-6-103(1), C.R.S., the Request is supported by an affidavit.  In support of the Request and as pertinent here, the affidavit states:  

for various reasons including but not limited to the fact that [Alpine Taxi] wishes to assure the attendance of Mr. Gramlick at the hearing set in this proceeding, secondly Mr. Gramlick is a listed witnesses of [Alpine Taxi] and the issuance 
of a subpoena to Mr. Gramlick is required in order for him to appear and 
testify.  [Alpine Taxi] incorporates by reference the summary of the testimony of Mr. Gramlick earlier filed with the PUC[.]  

* * *  

 
The address of Mr. Gramlick is -- Mr. Gary Gramlick of the PUC Staff, 1560 Broadway, Suite 250, Denver, CO 80202, and/or other substitute persons; (303) 894-2870.  It is anticipated that Mr. Gramlick will testify to the PUC filings of the Applicant, including its tariffs and other matters relevant to the application.  

Mr. Gramlick’s testimony is anticipated to be relevant to various issues in this application including the operational and financial fitness of the Applicant.  

Request at ¶¶ 2 and 4 (emphasis supplied).  

29. Alpine Taxi’s incorporated-by-reference summary of the testimony that it anticipates from Mr. Gramlick states (in full):  


Mr. Gary Gramlick of the PUC Staff, 1560 Broadway, Suite 250, Denver, CO 80202, and/or other substitute persons; (303) 894-2870.  It is anticipated that Mr. Gramlick will testify to the PUC filings of the Applicant, including its tariffs and other matters relevant to the application.  

Alpine Taxi’s First Supplement to Its Lists of Witnesses and Exhibits (First Supplement) at 3.  Alpine Taxi filed the First Supplement on December 8, 2015.  

30. The Request and the First Supplement contain:  (a) the entire summary of the testimony that Alpine Taxi expects Mr. Gramlick to give; and (b) the entire explanation of Alpine Taxi’s need for the subpoena addressed to Mr. Gramlick.  

31. The Request does not include a request for issuance of a subpoena duces tecum addressed to Mr. Gramlick.  Thus, there is no request that Mr. Gramlick produce documents at the hearing.  

32. Section 40-6-103(1), C.R.S., inter alia, addresses the issuance of subpoenas by the Commission.  In relevant part, § 40-6-103(1), C.R.S., states:  

[A]ny administrative law judge as to matters referred to such judge [has] power to ... issue subpoenas for the attendance of witnesses and the production of ... testimony in any ... hearing ... in any part of the state.  No subpoena shall be issued except upon good cause shown.  Good cause shown shall consist of an affidavit stating with specificity the testimony ... sought and the relevance of such testimony ... to the proceedings of the commission.  ...  
(Emphasis supplied.)  
33. Rule 4 CCR 723-1-1406 implements § 40-6-103(1), C.R.S., and governs issuance of subpoenas.  In relevant part, that Rule states:  

 
(a)
Incorporation by reference and exceptions.  

 

(I)
The Commission incorporates by reference rule 45(a) - (d) of the Colorado Rules of Civil Procedure.  

 

(II)
Except as provided in paragraph (b) of this rule and 
§§ 40-6-102 and 103, C.R.S., subpoena practice before the Commission shall be governed by rule 45(a) - (d) of the Colorado Rules of Civil Procedure, as incorporated herein.  For purposes of Commission subpoena practice, the word “court” in rule 45(a) and the last sentence in rule 45(c) shall be deemed to mean the Commission; otherwise, the word “court” in the incorporated material shall be deemed to mean the Commission or the Director.  

 
(b)
Upon proper request and the filing of an affidavit showing good cause, the Commission ... shall issue a subpoena ... requiring the attendance of a witness ... at a ... hearing, consistent with § 40-6-103(1), C.R.S.  

34. As the moving Party, Alpine Taxi has the burden of proof with respect to the relief sought.  Rule 4 CCR 723-1-1500.  To satisfy its burden with respect to the Request, Alpine Taxi must establish good cause, as defined in § 40-6-103(1), C.R.S., for issuance of the requested subpoena.  To establish good cause, Alpine Taxi:  (a) must state with specificity the testimony that it anticipates obtaining from Mr. Gramlick; and (b) must state with specificity the relevance of that testimony to the issues in this Proceeding.  

35. For the following reasons, the ALJ finds that the Request does not state good cause and, thus, that Alpine Taxi has not met its burden of proof.  

36. First, the Request meets neither of the statutory requirements for a showing of good cause.  The language in the Request and the First Supplement (quoted above) is boiler-plate and is insufficiently specific.  

37. Second, Alpine Taxi seeks to have Mr. Gramlick testify about the substance of documents that Applicant has filed with the Commission (e.g., Applicant’s tariffs).  Request and the First Supplement (quoted above).  The documents themselves are the best source of information about the documents.  Alpine Taxi has not explained why Mr. Gramlick’s testimony is necessary with respect to the documents.  In addition, Alpine Taxi has not explained how Mr. Gramlick’s anticipated testimony about the documents is relevant to this Proceeding.  

38. Third, that Alpine Taxi has listed Mr. Gramlick as a potential witness in this Proceeding and needs a subpoena to assure his attendance at the hearing is not a sufficient basis for issuance of a subpoena.  The statute requires more.  

39. The ALJ will deny the Request.  

II. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the First Motion in Limine Directed to Various Exhibits Endorsed by the Applicant, which motion was filed on November 25, 2015 by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, is denied.  

2. Consistent with the discussion above, the First Combined Request and Affidavit for Issuance of Subpoena to Gary Gramlick of the Staff of the Public Utilities Commission, which request was filed on January 4, 2016 by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, is denied.  

3. Consistent with the discussion above, the Request to Shorten Response Time to the First Motion in Limine Directed to Various Exhibits Endorsed by the Applicant, which request was filed on November 25, 2015 by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, is granted.  

4. Consistent with the discussion above, response time to the First Motion in Limine Directed to Various Exhibits Endorsed by the Applicant filed by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, is shortened to and including December 3, 2015.  
5. Consistent with the discussion above, the Request to Waive Response Time to the First Combined Request and Affidavit for Issuance of Subpoena to Gary Gramlick of the Staff of the Public Utilities Commission, which request was filed on January 4, 2016 by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, is granted.  

6. Consistent with the discussion above, response time to the First Combined Request and Affidavit for Issuance of Subpoena to Gary Gramlick of the Staff of the Public Utilities Commission filed by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine, is waived.  
7. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding.  

8. This Interim Decision is effective immediately.  

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  For the reasons stated in Decision No. R15-1188-I, Alpine Express cannot participate in this Proceeding without legal counsel.  Decision No. R15-1188-I was issued in this Proceeding on November 9, 2015.  As of the date of the instant Interim Decision, no attorney for Alpine Express has entered an appearance in this case.  


�  Decision No. R15-1153-I advised Fresh Tracks and its representative of the standards to which the representative will be held.  Decision No. R15-1153-I was issued in this Proceeding on October 28, 2015,


� Decision No. R15-1153-I advised Snow Limousine and its representative of the standards to which the representative will be held.  


�  On November 25, 2015, by electronic mail correspondence, the ALJ advised the Parties of this ruling.  This Interim Decision memorializes that ruling.  


�  These Decisions were issued in Proceeding No. 14A-1008CP, In the Matter of the Application of Nash Pillsbury, Doing Business as Ride Taxi, to Operate as a Common Carrier of Passengers by Motor Vehicle for Hire.  Decision No. R15-0376 issued on April 25, 2015; and Decision No. C15-0667 issued on July 10, 2015.  


�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  On December 6, 2015, by electronic mail correspondence, the ALJ advised the Parties of this ruling.  This Interim Decision memorializes that ruling.  The December 6, 2015 ruling satisfies the Request for Expedited Ruling contained in Alpine Taxi’s November 25, 2015 filing.  
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