Before the Public Utilities Commission of the State of Colorado

Decision No. C17-0370-I
PROCEEDING No. 15A-0589E

C17-0370-IDecision No. C17-0370-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING15A-0589E NO. 15A-0589E
IN THE MATTER OF THE APPLICATION OF THE CITY OF BOULDER, COLORADO FOR APPROVAL OF THE PROPOSED TRANSFER OF ASSETS FROM PUBLIC SERVICE COMPANY OF COLORADO TO THE CITY AND ASSOCIATED AUTHORIZATIONS AND RELIEF.
INTERIM DECISION Denying Motion for waivers
Mailed Date:  
May 9, 2017
Adopted Date:  
May 3, 2017

TABLE OF CONTENTS

1I.
BY THE COMMISSION

A.
Statement
1
B.
Motion for Waiver of Rules
2
C.
Responses to Motion
3
D.
Findings and Conclusions
6
II.
ORDER
6
A.
It Is Ordered That:
6
B.
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING  May 3, 2017.
7


I. BY THE COMMISSION

A. Statement

1. By this Decision, the Colorado Public Utilities Commission (Commission) denies the Motion for Waivers of Commission Rules 3002(b)(V), (b)(IX), and (c), filed by the City of Boulder (Boulder or City) on April 25, 2017.  We also find that Boulder’s request for shortened response time to the motion is moot.

B. Motion for Waiver of Rules

2. In this Proceeding, Boulder seeks approval of the transfer of assets and other related relief so that Boulder can create a municipal electric utility. 

3. By Decision No. C17-0318-I, issued April 24, 2017, we directed Boulder to file a Third Supplemental Verified Application to ensure intervening parties have adequate clarity as to the relief Boulder seeks.

4. On April 25, 2017, Boulder filed a motion to waive Rules 3002(b)(V), 3002(b)(IX), and 3002(c), of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.  These rules require applicants to provide certain business and financial information in applications, including: 

· 3002(b)(V): a statement that the Commission can inspect the applying utility’s books and records; 

· 3002(b)(IX): the utility’s most recent audited balance sheet, income statement, statement of retained earnings, and statement of cash flows; and

· 3002(c): the utility’s articles of incorporation, business title and address, and names of principles. 

5. Boulder seeks waiver of these rules for its Third Supplemental Verified Application, because—in contrast to Boulder’s Second Supplemental Verified Application—Boulder is now asking that Public Service Company of Colorado (Public Service) continue to operate the electric system until separation is complete.  According to Boulder, the information required by these rules will not serve to inform the Commission’s decision at this phase of the Proceeding.  Additionally, Boulder argues that these rules may not be applicable to Boulder’s proposal because Boulder is not seeking a transfer of assets from one regulated utility to another, and therefore the City’s operations will not be subject to the Commission’s jurisdiction after separation.
6. Boulder also requests that the Commission shorten response time to this motion to May 2, 2017, so it can receive a decision on its motion well before its Third Supplemental Verified Application is due to be filed. Boulder states that no intervening party will be prejudiced by a shortened response time because Boulder included this information in its Second Supplemental Verified Application filed in September 2016, and the information has not changed.  
C. Responses to Motion

7. On May 2, 2017, four intervening parties filed responses: Staff of the Commission, Public Service (Staff), the Colorado Office of Consumer Counsel (OCC), and IBM Corporation (IBM).  All of the responses oppose the motion as to Rules 3002(b)(V) and 3002(b)(IV); Public Service and the OCC do not oppose granting the motion as to Rule 3002(c); and IBM takes no position on Rule 3002(c).  In general, the intervening parties argue that the Commission needs the information required by Rules 3002(b)(V) and 3002(b)(IV) to make the decisions necessary to determine whether Boulder’s proposed separation plan is in the public interest.

8. Staff argues that Boulder’s justification for granting its motion does not satisfy the criteria for waiver under Rule 1003(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  Staff further argues that the financial information that Boulder would provide would help the Commission determine the financial feasibility of the proposed municipal utility.  Staff asserts that Boulder’s jurisdictional argument does not require a waiver because the Commission will retain authority over Public Service’s assets for a long time after the Commission approves assets for transfer, according to what Staff expects Boulder to file in Boulder’s Third Supplemental Verified Application.  Staff urges the Commission not to make jurisdictional decisions in the context of a motion for waiver.  Staff also notes that Boulder already provided this information and it only needs to update it for its Third Supplemental Verified Application.
9. Public Service argues that Boulder’s financial fitness will be implicated by several provisions Public Service anticipates Boulder will include in its Third Supplemental Verified Application.  Specifically, Public Service expects Boulder to propose to reimburse Public Service for all of the construction and separation costs, including costs associated with planning the separation.  Public Service also asserts that Boulder will have to do significant work to get its system operational, including commissioning and testing new facilities and creating a SCADA control center.  Public Service also argues that the Commission needs to determine whether Boulder can provide adequate utility service to customers in Boulder under City of Fort Morgan v. Pub. Utils. Comm’n, 159 P.3d 87, 95 (Colo. 2007).  According to Public Service, Boulder has the burden of proof in this Proceeding, which includes proving its operational and financial fitness.

10. The OCC argues that the Commission needs Boulder’s financial information because the municipalization will have a large financial impact on Boulder and because Boulder’s finances are at issue because of Boulder’s “go/no go” decision point—which occurs after asset transfer is approved.  According to the OCC, the Commission must determine whether Boulder is financially fit to acquire the assets it will need to acquire to operate a municipal utility. The OCC also argues that the Commission’s rules regarding asset transfer apply in this Proceeding because the Commission must consider the cost impact to all current Public Service ratepayers—inside and outside of Boulder—and the Commission retains authority over Public Service’s assets until separation is complete. Finally, the OCC argues that Boulder’s motion is premature because the Third Supplemental Verified Application has not been filed and the Commission’s “second order” from the April 26, 2017 Commissioners’ Weekly Meeting has not issued.

11. IBM argues that the Commission needs Boulder’s financial information to determine whether Boulder will be financially capable of providing reliable and adequate service to its customers.  According to IBM, if the Commission cannot view Boulder’s financial information now, at this stage in the proceedings, then the Commission never will be able to view it.  IBM argues that case law supports the Commission looking at the financial fitness of a non-regulated entity in transfer proceedings, In Re: Joint Application of Lake Durango Water Company and Lake Durango Water Authority, PUC Docket No. 08A-078W, or municipalization proceedings, Fountain v. Pub. Utils. Comm’n, 447 P.2d 527 (Colo. 1967), in order to determine if a non-regulated entity will be able to provide adequate service.   IBM states that it will have less of an opportunity to assert that it will receive inadequate service under Boulder’s plan once separation is complete and Boulder’s utility is no longer subject to the Commission’s jurisdiction.

12. IBM also argues that the Commission needs to determine whether Boulder is financially and managerially capable of acquiring, constructing, and operating an electric utility in order to determine whether granting Boulder’s application is in the public interest. According to IBM, a primary goal of the constitutional and legislative policy of Colorado’s public utilities law is the adequate provision of utility service to all of the people and businesses of Colorado. Fort Morgan, 159 P.3d at 95.  And the uninterrupted continuation of utility service is protected under the due process clause of the U.S. and Colorado constitutions.   Denver Welfare Rights Org. v. Pub. Utils. Comm’n, 547 P.2d 239 (Colo. 1976).

13. Finally, IBM argues that Boulder’s motion is contrary to Decision 
No. C17-0318-I, issued on April 24, 2017, which states that the new procedural schedule is contingent on Boulder’s Third Supplemental Verified Application being consistent with the relief requested through Boulder rebuttal testimony.  IBM asserts that Boulder is attempting to further alter its requests by eliminating financial information, which is inconsistent with Boulder’s rebuttal case.

D. Findings and Conclusions 

14. We deny the motion because the financial information required by Rules 3002(b)(V) and 3002(b)(IV) is necessary for determining whether to approve the transfer of assets and other related relief so that Boulder can create a municipal electric utility.  Boulder provided the financial information required by these rules as well as the information required by Rule 3002(c) in its Second Supplemental Verified Application.  We expect Boulder to provide the same information in its Third Supplemental Verified Application.  

15. We find that Boulder’s request to shorten response time to May 2, 2017, is moot because that date has passed.
II. ORDER

A. It Is Ordered That:
1. The Motion for Waivers of Commission Rules 3002(b)(V), (b)(IX), and (c), filed by the City of Boulder (Boulder) on April 25, 2017, is denied consistent with the discussion above.

2. Boulder’s request to shorten response time to the motion to May 2, 2017, is moot.

3. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 3, 2017.
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