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I. BY THE COMMISSION

A. Statement
1. By this Decision, the Colorado Public Utilities Commission (Commission) dismisses with prejudice the Complaint filed by Mr. Kelly Bates against Colorado Natural Gas, Inc. (CNG) on October 27, 2016.  In dismissing the Complaint, we modify Decision 
No. R16-1145.

B. Background and Procedural History

2. In this Formal Complaint proceeding, Mr. Bates asserts that CNG violated a contract by not providing him with a gas service extension to his new cabin near Fairplay, Colorado.  CNG is a public utility with tariffs on file with the Commission.

3. According to the Complaint, CNG offered to extend the gas service line to Mr. Bates’s property for free as part of a promotion for new houses being built in the subdivision.
  On June 10, 2015, Mr. Bates and CNG signed an Extension Agreement.  
Mr. Bates paid a deposit of $150, which CNG later said was for a Park County permit charge.
  CNG does not dispute that it promised Mr. Bates a “free” service line extension.  However, the Extension Agreement states that the full cost of the line extension is $3,987.80, which includes a construction allowance of $2,844.00 to be paid by CNG according to their tariff, and $1,103.80 to be paid by the applicant.

4. After months of delay, CNG informed Mr. Bates that it would not be building the service extension due to what Mr. Bates summarized as “fiscal infeasibility.”  CNG offered to construct the service line extension for $6,940, but Mr. Bates declined.
  Eventually, CNG refunded the deposit to Mr. Bates, plus interest ($150.48).

5. On July 1, 2016, Mr. Bates submitted an informal complaint to the Commission through an online form.
  A Consumer Affairs Specialist tried to help facilitate a resolution between Mr. Bates and CNG, but she was not able to resolve the issues.
  CNG stated that it did not have enough customers in the area to make the line extension economically feasible.

6. Mr. Bates submitted a formal complaint on October 27, 2016.  The Commission referred the Complaint to an Administrative Law Judge (ALJ).

7. On November 16, 2016, CNG filed a Motion to Dismiss, and the response was due November 30, 2016.  CNG argued that the Commission should dismiss the Complaint for three reasons: (1) the Complaint fails to allege that CNG violated a Commission rule, statute, or decision, as required by Rule 1302(a) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1; (2) the Extension Agreement contains a clause that allows CNG to elect not to provide service if CNG is unable to obtain a sufficient number of additional customers in the area to make the service line extension economical for CNG and its ratepayers; and (3) because of the above, Mr. Bates will not be able to meet his burden of proof under Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.

8. Mr. Bates did not file a response to CNG’s Motion to Dismiss, and he claims that he was never served with the motion.

9. On December 14, 2016, the ALJ issued his Recommended Decision dismissing the Complaint with prejudice as a matter of law.
  The ALJ first found that, under Rule 1205(e) of the Rules of Practice and Procedure, 4 CCR 723-1, the certificate of service stating that CNG emailed the Motion to Dismiss to Mr. Bates is proof of service.
  The Recommended Decision next finds three reasons to dismiss Mr. Bates’s complaint:  (1) the Complaint fails to comply with Rule 1302(a) of the Rules of Practice and Procedure, 4 CCR 723-1, because the complaint does not allege a violation of a Commission rule, statute, or decision;
 (2) paragraph 5 of the Extension Agreement allows CNG to cancel service if it cannot obtain a sufficient number of customers or if the applicant is not willing to pay any amount above the estimate;
 and 
(3) Mr. Bates is asking the Commission to provide equitable relief, which is outside the Commission’s jurisdiction.
  The ALJ concluded that Mr. Bates can prove no facts that would entitle him to relief from the Commission.
  Finally, the ALJ found that Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1, was not a bar to relief as CNG had argued because Rule 1500 addresses the burden of proof and the burden of going forward at hearing.
 

10. On December 16, 2016, Mr. Bates sent an email to the ALJ and CNG which was intended to serve as exceptions to the Recommended Decision, but the exceptions were never filed.
  CNG did not respond to the exceptions, and the Commission was never notified of the exceptions.

11. On January 3, 2017, under § 40-6-109(2), C.R.S., the Recommended Decision became a Commission Decision because no exceptions were filed.  Under § 40-6-114(1), C.R.S., an application for rehearing, reargument, or reconsideration (RRR) was due on January 23, 2017.  Because no RRR was filed by the statutory deadline, the Proceeding was administratively closed. 
12. On January 24, 2017, Mr. Bates sent an email to the Commission, which email was intended to serve as RRR.  The email was filed into the administrative record.
  

13. On February 21, 2017, under Rule 1504(b) of the Rules of Practice and Procedure, 4 CCR 723-1, the Commission found good cause to reopen the Proceeding and require legal briefs in order to review the Recommended Decision.
  Mr. Bates filed a brief on March 13, 2017, CNG filed a response on March 21, 2017, and Mr. Bates filed a reply on March 24, 2017.
C. Parties’ Briefs Following Reopening of the Proceeding
14. Mr. Bates did not respond to the legal conclusions in the Recommended Decision.  Instead, he reiterates his factual allegations, including that CNG acted improperly and unethically, engaged in deceptive trade practices, and changed its story three times as to why it could not construct the service line extension.  Mr. Bates requests that the Commission require CNG to provide the service it agreed to in the Extension Agreement.

15. CNG argues that the Commission should affirm the dismissal because Mr. Bates failed to satisfy the procedural requirements of Rule 1302(a) of the Rules of Practice and Procedure, 4 CCR 723-1, and because the Extension Agreement and CNG’s tariff allow CNG to withdraw its offer to construct a service line extension for free or for a reduced cost if an insufficient number of customers sign up to take service from that line extension.  

D. Findings and Conclusions

16. Because the parties have received notice and an opportunity to be heard under § 40-6-112, C.R.S., we can determine whether to rescind, alter, or amend the Recommended Decision dismissing the Complaint.

17. We have reviewed the entire record in this case, including the Extension Agreement.  We also reviewed the applicable CNG tariff.
  We conclude that the tariff allows CNG to decide not to extend a gas line to an area where there will not be sufficient new customers to make the construction economically feasible for CNG or its current customers.  Under its tariff, CNG can choose not to provide a construction allowance—which would decrease the cost of the service line extension for the applicant—if CNG determines that there will not be sufficient revenues from the requested service line to support the investment.  The tariff states that CNG only provides a construction allowance to new residential customers under Plan A-Permanent Service.
  Customers are eligible for Plan A-Permanent Service only “where a continuous return to [CNG] of sufficient revenue to support the necessary investment is assured.”
  It appears that a new residential customer not qualifying for Plan A could still receive service from CNG under Plan B-Indeterminate Service, but no construction allowance is provided by CNG, and the customer is responsible for the full amount of construction costs.
 
18. CNG states that it did not find a sufficient number of customers to take service from the line extension to Mr. Bates’s cabin, therefore sufficient revenues could not be assured.
  The tariff makes clear that no construction allowance is provided for such an extension.  Further, the Extension Agreement at paragraph 5 states that CNG can refuse to construct a line extension if it fails to find sufficient customers to warrant construction and the applicant refuses to pay any amount above the estimate provided in the Extension Agreement.
  According to CNG, when it determined that Mr. Bates would not qualify under Plan A-Permanent Service, CNG offered to construct the service line extension if Mr. Bates paid the full cost of $6,940.
 

19. CNG argues that paragraph 5 of the Extension Agreement protects current customers from having to pay to construct an expensive service line extension without guaranteed future revenues that will offset the construction costs.
  The ALJ agreed that this “safeguard” complies with Rule 4210(b)(IV) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4, which requires a natural gas utility to include provisions in its line extension tariffs “to ameliorate the rate and service impact upon existing customers, including equitably allowing future customers to share costs incurred by the initial or existing customers served by a connection or extension.”
 

20. We find that CNG’s actions complied with its tariffs, and that the Extension Agreement notified Mr. Bates that CNG may choose to cancel its offer to construct a gas line extension for free (or for the price quoted in the Extension Agreement) if CNG did not find sufficient additional customers to take service from that line extension.  The language in CNG’s tariff is similar among other natural gas utilities in Colorado, especially those that serve remote areas that may be expensive to serve.  Consistent with Rule 4210(b)(IV) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4, CNG’s tariff protects current customers from the expense of providing service to a new customer where expected revenues are not sufficient to cover the cost of the service extension.

21. We find that there are no additional facts that Mr. Bates could prove that would allow us to grant the relief he requests.  We therefore dismiss the Complaint with prejudice as a matter of law.

22. We further find that Mr. Bates’s claims about CNG’s behavior and advertising methods are outside of the Commission’s jurisdiction.  Such claims must be brought, instead, in a court of general jurisdiction.

23. We further modify the Recommended Decision consistent with this Decision.  First, Rule 1302(a) of the Rules of Practice and Procedure, 4 CCR 723-1, does not require dismissal simply because a complaint fails to allege that the respondent violated a rule, statute, or Commission decision.
  On the contrary, under Rule 1302(a), such allegations must be pled only if known.  Additionally, § 40-6-108(1)(a), C.R.S., permits complaints against public utilities, and does not contain such a requirement.

24. Second, we disagree with the ALJ that the Commission lacks the jurisdiction to grant equitable relief in all cases.
  However, we need not determine whether equitable relief is available here because we dismiss the Complaint for other reasons.  

II. ORDER
A. The Commission Orders That:

1. The Complaint filed by Mr. Kelly Bates against Colorado Natural Gas, Inc. on October 27, 2016, is dismissed with prejudice. 

2. Decision No. R16-1145, issued December 14, 2016, is modified consistent with this Decision.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONER’S WEEKLY MEETING
April 12, 2017.
	(S E A L)
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� Decision No. R16-1145, issued December 14, 2016 (Recommended Decision). No exceptions were filed within the statutory deadline; therefore the Recommended Decision became a decision of the Commission on January 3, 2017.  For clarity, we continue refer to this Decision as the “Recommended Decision.”


� Complaint at 1.


� See id. at 15 (page 3 of the Extension Agreement).


� Id. at 13, ¶¶ 1-2 and 5 (pages 1 and 3 of the Extension Agreement).  


�   Id. at 9 (email correspondence from Hannah Ahrendt on behalf of CNG to Gladys Rey, PUC Consumer Affairs Specialist, on July 26, 2016).


� Id. at 9-10 (email correspondence from Hannah Ahrendt on behalf of CNG to Gladys Rey, PUC Consumer Affairs Specialist, on July 13, 2016).


�   Id. at 3-4.


�  Id. at 11 (email correspondence from Gladys Rey, PUC Consumer Affairs Specialist, to Mr. Bates on August 4, 2016).


� Id. at 9-10 (email correspondence from Hannah Ahrendt on behalf of CNG to Gladys Rey, PUC Consumer Affairs Specialist, on July 13, 2016).


� CNG’s Motion to Dismiss filed November 16, 2016, at 3-4; see also Recommended Decision, ¶¶ 14-25.


� Decision No. R16-1145.  


� Recommended Decision, ¶ 10.


� Recommended Decision, ¶¶ 14-18.


� Id., ¶¶ 19-22


� Id., ¶¶ 26-28.


� Id., ¶ 29.


� Id., ¶¶ 23-25.


� Correspondence from all parties, filed by the ALJ on December 19, 2016, at 4.


� On February 2, 2017, CNG filed a Motion to Strike the RRR or, in the Alternative, Motion for Leave to Respond to the RRR and Response.  CNG argued that Mr. Bates’s RRR was filed one day late and should be stricken. On February 13, 2017, Mr. Bates filed supplemental information to his RRR explaining that he was never informed on how to use the E-filings system.  He also requested mediation.


� Decision No. C17-0149-I, issued February 21, 2017, ¶ 12.


� We take judicial notice of CNG’s Natural Gas Service Tariff, CO PUC No. 2, under Rule 1501(c) �of the Rules of Practice and Procedure, 4 CCR. 732-1. CNG’s tariffs are available to download at: � HYPERLINK "http://coloradonaturalgas.com/wp-content/uploads/2016/07/CNG-Current-Tariff-as-of-07-01-16.pdf" �http://coloradonaturalgas.com/wp-content/uploads/2016/07/CNG-Current-Tariff-as-of-07-01-16.pdf� (last accessed on April 20, 2017).


� CNG’s Natural Gas Service Tariff, CO PUC No. 2, Tariff Sheet No. R35.


� Id.  


� See id., Tariff Sheet No. R37 defining Plan B-Indeterminate Service as all service that is not permanent or temporary, and Tariff Sheet No. R38, which states:  “For all other types of gas service of an indeterminate character [other than for real estate subdivisions, and development of property for sale], Applicant or Applicants shall be required to pay to [the] Company the entire estimated cost for necessary gas distribution extension facilities as a non-refundable Construction Payment.”


� CNG Response Brief filed March 21, 2017, at 2; see also Complaint at 9-10 (email correspondence from Hannah Ahrendt on behalf of CNG to Gladys Rey, PUC Consumer Affairs Specialist, on July 13, 2016 and July 26, 2016).


� Complaint at 13 (page 1 of Extension Agreement).


� CNG Response Brief filed March 21, 2017, at 2; see also Complaint at 9-10 (email correspondence from Hannah Ahrendt on behalf of CNG to Gladys Rey, PUC Consumer Affairs Specialist, on July 13, 2016 and July 26, 2016).


� CNG Response Brief filed March 21, 2017, at 3-6.


� Recommended Decision, ¶ 19.  Rule 4210(b)(IV) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4, states: 


In its tariff a utility shall include the following provisions for gas main extensions and service lateral extensions from its distribution system [. . .] [p]rovisions addressing steps to ameliorate the rate and service impact upon existing customers, including equitably allowing future customers to share costs incurred by the initial or existing customers served by a connection or extension (as, for example, by including a refund of customer connection or extension payments when appropriate).


�  Rule 1302(a) of the Rules of Practice and Procedure, 4 CCR 723-1, states:


Any person may file a formal complaint at any time. A formal complaint shall set forth sufficient facts and information to adequately advise the respondent and the Commission of the relief sought and, if known, how any statute, rule, tariff, price list, time schedule, decision, or agreement memorialized, accepted, or approved by Commission decision is alleged to have been violated.  


(Emphasis added.)


� § 40-6-108(1)(a), C.R.S., states:


Complaint may be made by the commission on its own motion or by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission. 


(Emphasis added.)


� See Recommended Decision, ¶¶ 26-27.
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