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I. BY THE COMMISSION

A. Statement

1. This Decision extends the deadline for the filing of Stipulations and Settlement Agreements to March 30, 2017. In light of the potential for a settlement filing, we vacate the prehearing conference scheduled for March 27, 2017 and establish various filing deadlines and hearing procedures. We require Public Service Company of Colorado (Public Service or Company) to file a status report on the parties’ settlement discussions no later than noon on March 28, 2017.  

2. We also grant, in part, and deny, in part, Public Service’s Second Motion for Extraordinary Protection (Second Motion), filed February 13, 2017, consistent with the discussion below.
B. Discussion

3. On August 2, 2016, Public Service filed an Application seeking a Certificate of Public Convenience and Necessity for the implementation of three components of its Advanced Grid Intelligence and Security initiative to implement an advanced electric distribution grid.  Specifically, the Company is asking for Commission authorization to install Advanced Metering Infrastructure, Integrated Volt-VAr Optimization programs, and associated components of an advanced communications network (known as the Field Area Network or FAN).  The Company states that it filed the Application pursuant to § 40-5-101, C.R.S., and Rules 3002 and 3102 of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, and Rule 1301 of the Rules of Practice and Procedure, 4 CCR 723-1.

4. On September 12, 2016, we set the Application for hearing and established the parties in this Proceeding.
  

5. On October 12, 2016, we adopted the parties’ proposed procedural schedule and discovery procedures.
  The procedural schedule includes a prehearing conference on March 27, 2017.

6. On February 13, 2017, Public Service filed its Second Motion. Public Service requests that the Commission grant extraordinary protection for Highly Confidential and competitive bid information provided in response to the Company’s Request for Information and Request for Proposals from the Advanced Metering Infrastructure vendors that was requested through discovery.
7. On February 27, 2017, the Mission:data Coalition, Inc. (Mission:data) filed a response to the Second Motion.

8. On March 16, 2017, Public Service filed an unopposed motion to extend the filing date for Settlement Agreements from March 21, 2017 to March 30, 2017 (Settlement Deadline Motion). Public Service states that it is attempting to work towards a settlement of this proceeding and that the parties intended to meet on the same day settlement agreements are due to be filed. Because Public Service and other parties are meeting to discuss a settlement, they request an extension to the filing date for a settlement agreement to March 30, 2017. The Company argues that good cause exists to grant the motion because if settlement discussions are ultimately successful, the number of litigated issues will be substantially reduced.  Public Service states that it has conferred with all parties and that the Settlement Deadline Motion is unopposed. Mission:data does not oppose the motion in concept, however, it does not agree with the date of March 30, 2017 and would prefer a filing deadline of March 28, 2017.

9. On March 20, 2017, Public Service filed a reply to Mission:data’s response to the Second Motion, with affidavits attached thereto.  Public Service provides new details about the bid information and why the Company argues that it should be afforded extraordinary protection. 
C. Filing Deadlines and Hearing Procedures

10. We find good cause to extend the filing deadline for settlement agreements to March 30, 2017 and waive the response time to the Settlement Deadline Motion.
11. Due to the ongoing settlement negotiations, we vacate the pre-hearing conference previously scheduled for March 27, 2017.

12. We direct Public Service to file a status report on the settlement to be filed no later than noon on March 28, 2017. The status report shall state whether a settlement likely will be filed by March 30, 2017 and shall describe the scope of the agreement (all issues or just a subset) as well as the parties likely to enter into the agreement, to object to the agreement, or to take no position on the agreement.
13. We also direct Public Service to confer with the parties on the preparation of a witness list with cross-examination times for the hearing in this matter. Unless the hearings that are scheduled to begin on April 3, 2017 are also delayed, we establish the following deadlines: 

Deadline for Responses to Prehearing Motions 
 March 28, 2017

Corrections to Pre-filed Testimony                              March 30, 2017

Proposed Witness List with Estimated Cross Times    March 31, 2017 
(12:00 p.m.)

Exhibit List with Pre-Filed Testimony and Exhibits 
 March 31, 2017 (12:00 p.m.)

14. Except as modified by this Decision, the presentation of evidence at the hearing shall be done through the furnishing of a paper copy for the record in accordance with 
Rule 4 CCR 723-1-1501 of the Commission’s Rules of Practice and Procedure.
15. Parties shall mark the hearing exhibits numerically and sequentially.  The 
pre-filed testimony shall be grouped together by party (e.g., Public Service’s witnesses shall be grouped together) and witness (e.g., the Direct Testimony and the Rebuttal Testimony of Public Service witness Alice K. Jackson shall be grouped together). Confidential and highly confidential hearing exhibits should be marked as such (e.g., Confidential Hearing Exhibit No. XXA, Highly Confidential Hearing Exhibit No. XXB) and provided in separate and sealed envelopes.
16. All parties are advised and on notice that, when offered as an exhibit at hearing, the paper copy of the hearing exhibit for the record must be identical to the pre-filed version, including corrections.  The sponsoring party may provide only one paper copy to be marked as a hearing exhibit.  The sponsoring party need not provide a paper copy of the pre-filed testimony and attachments either for the Commissioners or for the other parties.
17. A party wishing to admit a document used for impeachment or rebuttal may do so by presenting a paper copy of the document at the time of the hearing. The sponsoring party must have sufficient paper copies of each document to provide one copy for the record, one copy to each Commissioner, at least one copy to Commission counsel and advisors, and at least one copy to each of the other parties.
18. Rule 4 CCR 723-1-1501(c) shall govern administrative notice in this matter.  A party shall not request that the Commission take administrative notice of a document simply because the document is in the Commission’s files, unless a party indicates with specificity, every fact of which it wishes to request administrative notice. A party that requests administrative notice of a document should be required to provide a complete copy of the document so that the document can be marked as a hearing exhibit for identification.
19. If counsel intends to examine a witness about a statutory provision, a Commission rule, or a Commission decision, then, at the evidentiary hearing, counsel must have a copy of the statute, rule, or decision to provide to the witness, a copy for each Commissioner, at least one copy to Commission counsel and advisors, and a copy to provide to counsel for the party sponsoring the witness.
20. Parties shall pre-mark their hearing exhibits corresponding to the pre-filed testimony and exhibits prior to the start of hearings.  A court reporter will be available at least one hour prior to the start of the first day of hearings.
21. We direct the parties to review the Commission’s rules governing the treatment of confidential and highly confidential information. We expect the cross-examination of witnesses to be structured in a manner that minimizes the instances when the hearing room must be cleared for purposes of protecting confidential and highly confidential information.
22. Finally, in the interest of making the information available to the public and added efficiency at hearing, we request that the parties carefully consider the need to protect information as either confidential or highly confidential.  If, after review, a party determines that testimony or exhibits previously marked as either confidential or highly confidential may be disclosed publicly, we request the pre-filed testimony or exhibits be updated accordingly. 
D. Second Motion for Extraordinary Protection
23. In its Second Motion for Extraordinary Protection, Public Service requests that the Commission grant extraordinary protection for Highly Confidential and competitive bid information provided in response to the Company’s Request for Information and Request for Proposals from the Advanced Metering Infrastructure vendors that was requested through discovery (bid information). Public Service also requests that the bid information only be disclosed to:  (1) Commissioners; (2) Commission advisors and advisory counsel; (3) assigned Commission Trial Staff; and (4) assigned personnel from the Colorado Office of Consumer Counsel (OCC) (Limited Recipients).

24. By way of background, on January 15, 2016, Public Service issued a Request for Information for product, technology and pricing information. Responses were received on February 8, 2016, and were utilized for estimating a budget to develop the Company’s cost benefit analysis prior to filing its Application. The results were also used by the Company to refine the Requests for Proposals issued on July 25, 2016. 

25. Public Service states that, at this time, its negotiations with responding vendors are ongoing and bids are being refined for further review. However, the information provided in response to the Company’s Request for Information and Request for Proposals from the Advanced Metering Infrastructure vendors was requested through discovery. 

26. Public Service contends that the bid information is not public information, as it contains Highly Confidential pricing information, commercially sensitive and proprietary information from third parties, and highly sensitive cyber security detail. The release of such information beyond the Limited Recipients will allegedly harm the Company’s customers and the Company’s relationships with vendors. Further, the information could be potentially used by persons with ill intent to attempt cyber-attacks against the Company or other utilities using the same vendors.

27. In its Response to the Second Motion, Mission:data opposes the relief sought by Public Service, in particular the Company’s request that the bid information be provided only to the Commissioners, advisors, trial staff, and assigned personnel of the OCC. Instead, Mission:data argues that the parties’ attorneys and subject matter experts should have access to the bid information at issue, provided they execute the appropriate Non-Disclosure Agreements (NDAs).

28. At our Commissioners’ Weekly Meeting on March 8, 2017, we engaged in a discussion regarding the Second Motion and determined that it would be useful for Public Service to provide additional information. Specifically, given the importance of the issues implicated by Public Service’s argument, we requested that Public Service supply further information concerning its effort to protect competitive bid information that the Company deemed commercially sensitive and proprietary and that implicated cyber-security concerns. 

29. On March 20, 2017, Public Service filed a Reply, with Affidavits attached thereto, that contained new details about the bid information and why Public Service argues that it should be afforded extraordinary protection. 
30. In its Reply, Public Service explains that the bid information contains both commercially sensitive and cyber-security information, and the two types of information are inextricably intertwined. In terms of the commercially sensitive information, Public Service provides an in-depth analysis of the disadvantages that could occur upon dissemination of the bid information, including deterrence of future bids, impact on costs, and the potential loss of competitive advantage. In regard to cyber-security, Public Service states that the Company has a layered cyber security defense, and the Affidavits provide detail specific to cyber security information in the bids. The Affidavits convey the information necessary for the Commission to understand why the bid information is so sensitive.

31. In its Reply, Public Service maintains its position that the bid information should only be disbursed to the Commissioners, advisors, trial staff, and assigned personnel from the OCC. Public Service holds this position because the bid information is “so sensitive” that the Company cannot risk a disclosure “despite having highly confidential NDAs in place because if an NDA is violated and the information is disseminated the damage of releasing the information cannot be undone.”
 Nevertheless, Public Service provides an alternative proposal for access to the bid information, namely that the bid information only be released to attorneys in the following restrictive manner: the bids are only available to be viewed on a designated computer at Public Service’s office at 1800 Larimer Street in Denver; the computer will not be equipped with access to the internet or electronic mail; the information may only be viewed in the presence of a Company employee; and cell phones, cameras, or any equipment that can be used to record information will not be allowed within reaching distance of the person viewing the bids. The Company also requests that these restrictions apply to all participants in the proceeding other than the Commission, Commission advisors, and Commission advisory counsel, who can request a copy of the bid information on CD.

32. As the party seeking a determination that the bid information in question is highly confidential and that extraordinary protection is required to limit access to this data to specific individuals under stated conditions, Public Service bears the burden of establishing that the Commission should grant the requested relief. § 24-4-105(7), C.R.S.; Rules 1101(b) and 1500 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  

33. Based on the information supplied by Public Service, including the affidavits attached to its Reply to Mission:data’s Response to the Second Motion, we find that Public Service has satisfied the burden of establishing that the bid information is entitled to extraordinary protection as Highly Confidential.  

34. Additionally, we find that Public Service’s filings support limiting access to the bid information in the following manner: the bids are only available to be viewed on a designated computer at Public Service’s office at 1800 Larimer Street in Denver, Colorado; the computer will not be equipped with access to the internet or electronic mail; the information may only be viewed in the presence of a Company employee; and cell phones, cameras, or any equipment that can be used to record information will not be allowed within reaching distance of the person viewing the bids. Only the parties’ attorneys and one subject matter expert per party may access the bid information, and prior to doing so, they must execute the appropriate NDAs attached to the Second Motion. This restricted access shall be available only until the end of this Proceeding.

35. Public Service shall provide the Commission, Commission advisors, and Commission advisory counsel with a copy of the bid information on CD.
II. ORDER

A. It is Ordered That:

1. The Unopposed Motion to Extend the Filing Date for Settlement Agreements filed on March 16, 2017 by Public Service Company of Colorado (Public Service) is granted, consistent with the discussion above.  Response time to the motion is waived.  Stipulation and settlement agreements shall be filed no later than March 30, 2017. 
2. Consistent with the discussion above, Public Service shall file a status report on the parties’ settlement discussions no later than noon on March 28, 2017.

3. The pre-hearing conference previously scheduled for March 27, 2017 is vacated. 
4. All parties shall comply with the filing deadlines and hearing procedures as detailed above.

5. The Second Motion for Extraordinary Protection filed by Public Service on February 13, 2017 is granted, in part, and denied, in part, consistent with the discussion above.
6. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 22, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners

COMMISSIONER FRANCES A. KONCILJA ABSENT.



� Decision No. C16-0845-I, issued September 12, 2016, Proceeding No. 16A-0588E.
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