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I. BY THE COMMISSION

A. Statement

1. This Decision grants the request of Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) to waive the requirement in the Settlement Agreement approved in this Proceeding by Decision No. R17-0039 (Recommended Decision)
 that the Company begin its competitive solicitation for its 2016 Electric Resource Plan (2016 ERP) on or before March 23, 2017.  

2. We also solicit responses to a series of questions addressing the Phase II process for the 2016 ERP.  Responses to these questions may be filed by parties no later than March 31, 2017.

B. Discussion

1. Settlement Agreement and Phase I ERP Decision

3. On June 3, 2016, Black Hills filed a Verified Application seeking approval of its 2016 ERP and its 2018-2021 Renewable Energy Standard (RES) Compliance Plan pursuant to Commission Rules and the Colorado RES, § 40-2-124, C.R.S.  

4. This matter was referred to an Administrative Law Judge on July 13, 2016 by Minute Order.
On November 10, 2016, Black Hills filed an Unopposed Motion to Approve Settlement Agreement, Waive Rule 3665(c)(I)(B), and Waive Response Time (Settlement Motion).  The Settlement Agreement was joined by Black Hills, Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), the Colorado 

5. Energy Office, the Colorado Independent Energy Association (CIEA), Western Resource Advocates, and Interwest Energy Alliance (Interwest).  The Settlement Motion explained that the City of Pueblo and Pueblo County took no position on the Settlement Agreement.  

6. The Settlement Motion was approved by the Recommended Decision, issued January 17, 2017 in Decision No. R17-0039. The Recommended Decision became the decision of the Commission on February 6, 2017 pursuant to § 40-6-109(2), C.R.S.

2. Black Hills’ Requests to Approve Independent Evaluator (IE)

7. On February 6, 2017, Black Hills filed for Commission approval of Accion Group (Accion) as the Independent Evaluator (IE) for Phase II of this proceeding (IE Filing).  

8. Black Hills stated that Accion served as the IE for Black Hills Energy Corporation’s 2013 wind solicitation and that Accion oversaw the development of Black Hills’ solicitation process, and designing and operating a web-based information system for all solicitation-related information and communication with prospective bidders. The Company stated that the solicitation was conducted exclusively through the Accion website platform and that Accion designed and maintained the communication protocols between bidders and Black Hills, monitoring the evaluation and negotiation process. Accion also assisted the Company with its 2014 all-source and seasonal solicitations, which were also conducted on the Accion website platform. Black Hills added that Accion has also served as IE for all-source solicitations conducted by Public Service Company of Colorado as well as serving a similar role for other utilities across the country.

9. Black Hills submitted the IE Filing pursuant to terms of the Settlement Agreement approved by the Recommended Decision.  Black Hills stated that the Company conferred with Staff and the OCC about having Accion serve as the IE and that both support the selection.  

10. Black Hills requested that the Commission designate Accion as the IE by February 16, 2017.

3. Black Hills’ Motion 

11. On March 9, 2017, Black Hills filed a Motion for a Commission Decision on the Independent Evaluator, for a Waiver from Commission Decision Ordering Phase II Solicitation to Begin 45 Days After the Final Phase I Decision, and for Chairman Ackermann to Participate in [the] Phase II Proceeding (Motion).

12. In the Motion, Black Hills repeats its request for the Commission to approve Accion as the IE.  Black Hills states that, in accordance with the Settlement Agreement approved by the Commission in this Proceeding, Black Hills would designate an IE within 30 days after the Commission issues a final order approving the Settlement Agreement.  Black Hills also states that, under the Settlement Agreement, the Company agreed to commence its Phase II solicitation no later than March 23, 2017.  Black Hills states that it cannot formally commence the Phase II solicitation without having an IE approved by the Commission.

13. In consideration of the delay regarding the appointment of the IE, Black Hills anticipates that it will not be able to commence the Phase II solicitation as required by the Settlement Agreement. Black Hills therefore requests in the Motion that the Commission waive the provision in the Settlement Agreement that requires the Company’s solicitation to begin with the issuance of a Request for Proposals (RFP) within 45 days of the Commission’s Phase I decision, or, March 23, 2017. Black Hills states that it will commence the solicitation process as soon as possible after its receipt of the Commission decision with respect to the IE. Black Hills adds that Accion informed Black Hills it would need approximately two weeks of advance notice to host the RFP and have the site fully functional.  

14. Black Hills further states in the Motion that there is no reason for Chairman Ackermann to recuse himself from the Phase II proceedings with respect to the Company’s 2016 ERP, including the designation of the IE.  According to the Company, Phase II is “fundamentally a new proceeding” that will involve the selection of resources for the Company’s compliance with the RES.  Black Hills argues that the Chairman’s participation in Phase I of the ERP should have no bearing of the conduct of the RFP process and, ultimately the Commission’s consideration and approval of the appropriate resources to meet the RES requirements.  

15. Black Hills explains in the Motion that the Company conferred with counsel for parties and reports that CIEA and Interwest support the Motion and that the other parties in this Proceeding take no position on the Motion.  The Motion is therefore unopposed.

4. Settlement Agreement

16. The Settlement Agreement approved by the Recommended Decision sets forth the specific parameters and requirements for Black Hills’ Phase II solicitation for its 2016 ERP.  The Settlement Agreement also specified the assumptions and the general planning assumptions to be used to evaluate bids in a Phase II competitive solicitation.

17. With respect to the implementation of that competitive solicitation, the approved Settlement Agreement establishes the following: 
1)
60 MW Nameplate Capacity Cap. All bids are subject to a 60 MW nameplate capacity cap;
2)
Eligible Energy Resources Only. Bids may only include Eligible energy resources (including Section 123 resources); [Footnote 11]
3)
Technology Combinations. Bidders may combine multiple technologies into a single bid, subject to the 60 MW nameplate capacity cap on bids. In the evaluation process, Black Hills may also combine bids, subject to the 60 MW nameplate capacity cap, to bring forward cost-effective resource portfolios for Commission evaluation [in Phase II];
4)
Standalone RECs as Filler. If a bid for a single project or bid with multiple technologies does not include sufficient RECs to provide 189,000 RECs annually, the bidder may, at the time of submittal, supplement its Eligible energy resource bid with standalone RECs sufficient to meet the Company’s compliance requirement …;
5)
No bids for standalone RECs only. Bids for standalone RECs only 
(i.e., non-filler bids) will not be accepted in the Phase II solicitation …; [Footnote 12]
6)
Evaluation of bids for utility self-build or build-transfer projects. Any Phase II bid for utility-ownership proposals (i.e. utility self-build or 
build-transfer) shall include all project costs, including estimated operations and maintenance (“O&M”). If a utility ownership proposal received from a bidder does not include estimated O&M costs, the Company shall seek an estimate of O&M costs from the bidder or impute generic estimated O&M costs to the bid in the evaluation process. … [The O&M] costs will be evaluated for purposes of bid evaluation only and not for purposes of rate recovery; [Footnote 13] and
7)
Timing. In order to help bidders to take advantage of the federal Production Tax Credits (“PTCs”), … [Black Hills] will commence its Phase II solicitation no later than 45 days following the issuance of a final order approving this Settlement Agreement.

Settlement Agreement at ¶ 17 pages 6-8, Footnotes omitted.  (Italics in original)
5. ERP Rules

18. Rule 4 Code of Colorado Regulations (CCR) 723-3-3612(c) of the Commission’s Rules Regulating Electric Utilities, requires Black Hills to work cooperatively with the IE, providing immediate and continuing access to all documents and data reviewed, used, or produced by the Company in the preparation of its bid solicitation, evaluation, and selection processes. Black Hills is required to make the appropriate staff available to meet with the IE to answer questions and, if necessary, discuss the prosecution of work. Black Hills is also required to provide to the IE bid evaluation results and modeling runs so that the IE can verify these results and can investigate options that the utility did not consider. 

19. Rule 4 CCR 723-3-3612(f) states that the IE:  “shall generally serve as an advisor to the Commission and shall generally not be a party to the proceedings. As such, the independent evaluator shall not be subject to discovery and cross-examination at hearing.”

20. The primary deliverable of the IE to the Commission is specified in Rule 4 CCR 723-3-3613(e), which states that, within 30 days after Black Hills’ files its “120-day report” in Phase II, the IE:  “shall separately file a report that contains the independent evaluator’s analysis of whether the utility conducted a fair bid solicitation and bid evaluation process, with any deficiencies specifically reported.”  

21. The IE’s report prepared pursuant to Rule 4 CCR 723-3-3613(e) assists the Commission in fulfilling its primary objective in Phase II as set forth in Rule 4 CCR 
723-3-3613(h), which states:  

Within 90 days after the receipt of the utility’s 120-day report under paragraph 3613(d), the Commission shall issue a written decision approving, conditioning, modifying, or rejecting the utility’s preferred cost-effective resource plan, which decision shall establish the final cost-effective resource plan.
22. Rule 4 CCR 723-3-3617(c) states the Commission’s Phase II decision issued pursuant to Rule 4 CCR 723-3-3613(h) “shall become part of the decision approving or modifying a utility’s plan.”  Rule 4 CCR 723-3-3617(d) then states that:  “A Commission decision specifically approving the components of a utility’s plan creates a presumption that utility actions consistent with that approval are prudent.”

C. Findings and Conclusions

23. On January 20, 2017, Chairman Jeffrey P. Ackermann filed a statement to explain that he recuses himself from participating in this Proceeding.  In response to Black Hills’ request in the Motion for Chairman Ackermann to participate in Phase II of the 2016 ERP, Chairman Ackermann stated at the March 15, 2017, Commissioners’ Weekly Meeting that he will not participate in this Proceeding.

24. We find good cause to grant Black Hills’ request to waive the requirement in the Settlement that Black Hills commence its Phase II competitive solicitation no later than March 23, 2017.   

25. We will address the approval of an IE for this Proceeding by a separate decision.  We also will consider approval of the contract for the IE’s services in this Proceeding, including without limitation, the specific scope of work to be performed by the IE.  

26. With respect to the Phase II process for the 2016 ERP and the potential scope of work for the IE, we request that parties address the following:

· Public Service Company of Colorado (Public Service) has proposed to conduct in 2017 an all-source ERP competitive solicitation as part of its ERP in Proceeding No. 16A-0396E.  Black Hills shall, and intervening parties may, address whether Black Hills’ ERP solicitation can be scheduled so that information on the bids to Public Service’s RFPs 
will be available to Accion, Staff, and the Commission when the cost effectiveness of Black Hills’ proposed acquisitions as set forth in its 
120-Day Report is reviewed by the Commission in Phase II of this Proceeding.

· Black Hills shall, and intervening parties may, address the means by which bid information from Public Service’s competitive solicitation can be used for limited purposes in this Phase II ERP proceeding while affording it necessary protections, consistent with processes set forth in Commission rules and request a waiver as necessary. For example, Black Hills shall, and intervening parties may, address whether processes set forth in Commission rules
 are sufficient or if other processes and protections are suggested pursuant to the Commission’s granting of the utilities’ requests to treat all bid information as highly confidential by Decision Nos. R16-0751-I (16A-0436E) and C16-0663-I (16A-0396E).

· Black Hills shall, and intervening parties may, address whether bids to Public Service’s RFPs can serve as reliable benchmarks when assessing the reasonableness and cost-effectiveness of resources offered in Black Hills’ competitive solicitation in Phase II of this Proceeding. 

· Black Hills shall, and intervening parties may, address whether the scope of work for the IE should include a comparison of the bid prices for the resources Black Hills proposes for acquisition in its 120-Day Report to the bid resources in Public Service’s ERP competitive solicitation such that the Commission may use the comparison to consider the cost effectiveness of Black Hills’ proposed acquisitions.
 
27. With respect to the potential cost of retaining Accion as the IE in this Proceeding, we request that the parties address:

· Whether a scope of work for the IE will satisfy the requirements of ERP Rules and the terms of the Settlement Agreement approved by the Recommended Decision while minimizing the associated rate impacts.

· The expected total cost of the IE’s services in this Proceeding.

28. Responses to the questions set forth above shall be filed no later than March 31, 2017.

II. ORDER  
A. It is Ordered That:  
1. The Motion for a Commission Decision on the Independent Evaluator, for a Waiver from Commission Decision Ordering Phase II Solicitation to Begin 45 Days After the Final Phase I Decision, and for Chairman Ackermann to Participate in [the] Phase II Proceeding filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills) on March 9, 2017, is granted, in part, and denied, in part, consistent with the discussion above.

2. The requirement that Black Hills commence its Phase II competitive solicitation no later than March 23, 2017, pursuant to the Settlement Agreement approved by Decision No. R17-0039, is waived. 
3. Approval of an Independent Evaluator for this Proceeding shall be addressed by a separate Commission decision.   

4. Black Hills shall, and intervening parties may, file responses to the questions set forth in this Decision no later than March 31, 2017.

5. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 15, 2017.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners

CHAIRMAN JEFFREY P. ACKERMANN RECUSED HIMSELF.



� Decision No. R17-0039 was issued in this Decision on January 17, 2017.


� For example, Rule 4 CCR 723-1-1101(l)(II) of the Commission’s Rules of Practice and Procedure, permits Staff to use confidential or highly confidential information in a subsequent proceeding, subject to notice and other requirements.


� Parties, including without limitation, Black Hills, may make arguments regarding the weight that should be afforded to comparison of bids.
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