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I. BY THE COMMISSION

A. Statement

1. This Decision addresses the Office of Consumer Counsel’s Motion to Dismiss; Motion for Leave to File Reply in Support of Motion to Dismiss; and Motion to Strike Portions of Responses to Motion to Dismiss. We deny these motions consistent with the discussion below.
B. Procedural Background

2. On August 2, 2016, Public Service Company of Colorado (Public Service) filed its Verified Application for an Order Granting a Certificate of Public Convenience and Necessity for Distribution Grid Enhancements. In its Application, Public Service requests that the Commission grant a Certificate of Public Convenience and Necessity (CPCN) for three components of Public Service’s Advanced Grid Intelligence and Security initiative to implement an advanced electric distribution grid. 

3. On January 20, 2017, the Office of Consumer Counsel (OCC) filed its Motion to Dismiss Public Service’s Application. Subsequent Responses to OCC’s Motion to Dismiss were then filed by Public Service; the Colorado Energy Office (CEO); Western Resource Advocates (WRA); the Energy Freedom Coalition of America (EFCA); and the Colorado Solar Energy Industries Association (COSEIA). 

4. The OCC then filed a Motion for Leave to File Reply in Support of its Motion 
to Dismiss, as well as a Motion to Strike Portions of Responses to Motion to Dismiss on February 17, 2017. 
C. OCC’s Motion to Dismiss

5. OCC bases its Motion to Dismiss on Rule 41(b) of the Colorado Rules of Civil Procedure (C.R.C.P.), as well as Commission Rules of Practice and Procedure 1001 and 1400(a), 4 Code of Colorado Regulations (CCR) 723-1. Rule 41(b)(1), C.R.C.P., provides as follows:

After the plaintiff, in an action tried by the court without a jury, has completed the presentation of his evidence, the defendant, without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the plaintiff has shown no right to relief.
Based on this standard, OCC asserts that Public Service, having completed its case-in-chief, has failed to show by a preponderance of the evidence that it is entitled to the relief requested.

6. More specifically, OCC argues that the Commission is precluded from granting the CPCN requested by Public Service pursuant to Commission Rule 3207 of the Rules Regulating Electric Utilities 4 CCR 723-3: “[e]xpansion of distribution facilities, as authorized in § 40-5-101, C.R.S., is deemed to occur in the ordinary course of business and shall not require a certificate of public convenience and necessity.” OCC maintains that the projects presented by Public Service via its direct testimony in this matter are solely focused on the Company’s distribution grid. As such, OCC posits that Rule 3207 precludes the issuance of a CPCN since the projects fall within the “ordinary course of business.” The OCC further posits that this “ordinary course of business” exception applies to the risk of future cost recovery, and thus, Public Service is requesting that the Commission improperly insert itself into the management of the utility’s daily operations.
7. It is undisputed that § 40-5-101(1)(a), C.R.S., sets forth the statutory requirement for a utility to obtain a CPCN for any “new facility, plant, or system or the extension of [any] facility, plant, or system.” However, § 40-5-101(1)(a)(III) further states that a utility is “not require[d]” to obtain a CPCN prior to investing in “[a]n extension within or to territory already served by the corporation, as is necessary in the ordinary course of business.” This statutory provision is implemented by Commission Rule 3207(a), which states the “expansion of distribution facilities .... is deemed to occur in the ordinary course of business and shall not require a [CPCN].”

8. The OCC seeks to extend the language in Rule 3207(a) to prohibit a utility from obtaining a CPCN from the Commission prior to expanding or upgrading the utility’s distribution system. This interpretation is unreasonable and in conflict with the canons of statutory interpretation. The plain language of the pertinent statutory and regulatory authority simply states that a CPCN is not required; OCC has provided no valid basis to extend that language to prohibit a CPCN from being considered or issued.

9. Additionally, given the scope and cost of the projects at issue, as laid out by Public Service witnesses in its case-in-chief, there is a dispute as to whether the projects fall within the “ordinary course of business.” Public Service asserts that the facts in this proceeding indicate that the projects are not in the ordinary course of business. If accurate, that contention may negate OCC’s argument under Commission Rule 3207(a). Regardless, this issue has yet to be decided by the Commission.

10. As noted by Public Service in its Response, the Commission has historically taken a “case-by-case” approach to evaluating whether the “ordinary course of business” exception applies. Public Service’s direct case raises factual issues pertaining to whether the proposed projects are in the “ordinary course of business” pursuant to Rule 3207. The OCC (and all other parties) will have the opportunity to explore and respond to those factual issues via their own witnesses and at hearing.

11. Finally, OCC’s Motion to Dismiss explicitly states that it brings this Motion pursuant to Rule 41(b), C.R.C.P. since “Public Service has completed the presentation of its direct evidence and case-in-chief.”
 We find this argument unavailing. Public Service did indeed file its direct testimony, but the hearing in question has yet to be convened, and neither Public Service’s evidence nor the testimony of Public Service’s witnesses has been entered into the record. As such, OCC’s contention that Public Service’s case-in-chief is “complete” is not wholly accurate.

12. Based on the foregoing, we deny the OCC’s Motion to Dismiss.
D. OCC’s Motion for Leave to File Reply in Support of Motion to Dismiss
13. On February 17, 2017, the OCC filed a Motion for Leave to File Reply in Support of its Motion to Dismiss. The OCC argues that the Responses filed by Public Service, EFCA, COSEIA, CEO, and WRA contain “numerous material misstatements of fact, and incorrect statements and errors of law.”
 
14. In support of its filing, the OCC relies on Rule 1400(e) of the Commission’s Rules of Practice and Procedure, which states in pertinent part:
(e)
A movant may not file a reply to a response unless the Commission orders otherwise. Any motion for leave to file a reply must demonstrate:


(I)
a material misrepresentation of a fact;
                                               …


(IV)
an incorrect statement or error of law.
The OCC provides multiple alleged misstatements of fact and errors of law in an effort to justify filing its Reply.

15. The OCC’s Motion for Leave underscores the factual and/or legal questions relating to the “ordinary course of business exception,” as discussed supra. The request for leave merely reiterates or reinforces that these factual and/or legal questions exist, and the filing is therefore unnecessary at this juncture. The OCC (and all other parties) will have the opportunity to explore and respond to the prevailing discrepancies at hearing.
16. The OCC’s Motion for Leave to File Reply in Support of its Motion to Dismiss is therefore denied. 
E. Motion to Strike Portions of Responses to Motion to Dismiss
17. On February 17, 2017, the OCC also filed a Motion to Strike Portions of the Responses to OCC’s Motion to Dismiss filed by Public Service, EFCA, COSEIA, CEO, and WRA. The OCC maintains that the Responses contain “assertions and arguments … not presented by the Company in its direct case.”
 The OCC believes that reliance on these statements infringes on the OCC’s “rights and procedural protections,” as well as the OCC’s remedies in this proceeding.

Consistent with the Commission’s determinations, supra, concerning the OCC’s Motion to Dismiss, the OCC’s argument for dismissal fails on legal grounds. Further, there are prevailing factual issues raised by Public Service’s direct case that prohibit dismissal of Public Service’s Application at this juncture. These factual and/or legal issues exist apart from the allegedly improper statements made by Public Service, EFCA, COSEIA, CEO, and WRA in their legal pleadings. These statements—which were made in Responses that are not part of the 

18. hearing record—need not be stricken from documents providing legal argument when such statements were neither relied upon nor ruled upon by the Commission. 

19. Based on the foregoing, the OCC’s Motion to Strike is denied.
II. ORDER

A. It Is Ordered That:

1. The Office of Consumer Counsel’s Motion to Dismiss is denied consistent with the discussion above.

2. The Office of Consumer Counsel’s Motion for Leave to File Reply in Support of Motion to Dismiss is denied consistent with the discussion above.

3. The Office of Consumer Counsel’s Motion to Strike is denied consistent with the discussion above.

4. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 22, 2017.
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