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I. BY THE COMMISSION

A. Statement

1. By this Decision, we grant the Petition for Leave to Intervene (Motion to Intervene) filed by International Brotherhood of Electrical Workers, Local No. 111 (Local 111), on January 24, 2017.  We also grant the Unopposed Motion to Modify Interim Decision No. C17-0052-I and Requested Waiver of Response Time (Motion to Modify) filed by the City of Boulder (Boulder) on January 30, 2017, consistent with the discussion below. 
B. Procedural History
2. In this Proceeding, Boulder seeks approval of the transfer of assets and other related relief so that Boulder can create a municipal utility.  The Commission has acknowledged that Boulder has the legal right to establish a municipal utility, but the Commission must review and approve the acquisition.      

3. On September 28, 2016, Boulder filed its Second Supplemental Application.  
On November 17, 2016 the Commission deemed complete Boulder’s Second Supplemental Application.
   The Commission also required Boulder to provide additional notice of the 
Second Supplemental Application and allowed for an additional intervention period ending on December 30, 2016.

4. The Commission has adopted a procedural schedule for this Proceeding that includes a prehearing conference on January 25, 2017; answer testimony due February 17, 2017; rebuttal and cross-answer testimony due March 30, 2017.  The hearing is scheduled to begin on April 26, 2017.

5. Including Boulder, there are currently 12 parties to this Proceeding and 2 entities participating as amici. 
    
C. Motion to Intervene

6. On January 24, 2017, Local 111 filed its Motion to Intervene under Rule 1401(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.
  The motion was filed late.
  Under Rule 1401(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, “[t]he Commission may, for good cause shown, allow late intervention, subject to reasonable procedural requirements.”  Local 111 does not address the fact that the filing was late, nor does it argue that there is good cause to grant the late-filed intervention. 

7. On February 1, 2017, the Commission shortened the response time to Local 111’s motion to February 3 because answer testimony is due on February 17, 2017.
 
Local 111 states that it is the collective bargaining representative of approximately 2,300 employees of Public Service Company of Colorado (Public Service).  Local 111 represents these employees in regard to their wages, hours, and other terms and conditions of employment.  According to Local 111, Boulder’s application may directly affect the manner in which Public Service deals with its bargaining unit employees in regard to their terms and conditions of employment. Specifically, during the transition period, Boulder proposes to have its employees shadow Public Service employees and to have Public Service employees work on facilities that 

8. are owned by Boulder.  Local 111 believes these proposals raise numerous training, safety, and productivity issues.  
9. Local 111 states that its interests and those of the bargaining unit are not adequately represented by other parties to this matter. According to Local 111, it and the employees it represents have a unique insight into the actual generation, distribution and transmission of energy by Public Service, and the feasibility of Boulder’s proposals. 

10. In response, Boulder opposes the Motion to Intervene because it was filed late and Local 111 does not provide any basis for a finding of good cause to grant the late-filed intervention.
  If the Commission grants the intervention, Boulder requests that Local 111 “be required to tailor its participation within the scope of issues presented in the Second Supplement to the Application, comply with the Commission’s orders with respect to the approved schedule and confidentiality requirements, and all other applicable procedural requirements.”

11. We find good cause to grant Local 111’s late-filed Motion to Intervene.  Local 111 represents unique interests of Public Service employees who may be affected by Boulder’s proposals for operations during the transition period. Additionally, Local 111 may be able to provide helpful information about how Boulder’s proposal will affect the safety and reliability of Public Service’s electric system.  

12. We also grant Boulder’s request to limit Local 111’s intervention to the scope of the issues presented in the application and to require Local 111 to comply with the Commission’s procedural and confidentiality orders in this proceeding.  These requirements are true for all interveners.
D. Motion to Modify

13. On January 30, 2017, Boulder filed an Unopposed Motion to Modify Interim Decision No. C17-0052-I.  Boulder states that the motion is unopposed and requests a waiver of response time.  

14. Decision No. C17-0052-I is the decision granting Twin Lakes Action Group’s (TLAG) intervention.
  The sentence Boulder seeks to modify states:

The issue of whether and which areas Boulder intends to annex is relevant to this Proceeding because Boulder cannot acquire any facilities used to serve Public Service’s customers and Boulder cannot serve any customers located outside of the Boulder city limits.
 
15. Boulder argues in its Motion to Modify that the italicized sentence “is inconsistent with Interim Decision C15-01360-I, issued December 30, 2015, (the December 2015 Decision’), in which the Commission dismissed ‘the portion of Boulder’s Application seeking to acquire facilities used exclusively to serve these extraterritorial customers.’” 
 According to Boulder, its Second Supplemental Application fully complies with the December 2015 Decision because Boulder is not seeking to: (1) acquire any facilities that are used exclusively to serve Public Service customers; (2) acquire facilities that will be used by Public Service to serve its customers outside the city limits at the conclusion of the Transition Period; or (3) serve any customers outside the Boulder city limits. Boulder also argues that, while it is not currently proposing to serve any customers located outside the city limits, Boulder is not precluded from doing so as a matter of law.  See §§ 40-3.5-101 to -107, C.R.S. (regulation of municipal utilities serving customers outside of their city limits).
16. Boulder asks that the Commission modify the sentence from Decision 
No. C17-0052-I as follows: 
The issue of whether and which areas Boulder intends to annex is relevant to this Proceeding because Boulder cannot acquire any facilities used exclusively to serve Public Service’s customers and Boulder cannot serve any customers located outside the Boulder city limits.
According to Boulder, this modification is consistent with the law of the case established by the Commission in this Proceeding and it will avoid confusion in the future.

17. The language that Boulder seek to modify was part of the Commission’s justification for granting TLAG’s intervention, and it helps explain that possible annexation is relevant to this Proceeding.  No part of Decision No. C17-0052-I was intended to be a legal determination on the merits of Boulder’s application.  

18. Boulder is correct that the Commission has determined that Boulder cannot acquire facilities used exclusively to serve Public Service customers, and that the Commission has not yet determined whether Boulder can acquire any facilities—even temporarily—that are used to serve both Boulder and Public Service customers.  Additionally, under the plans Boulder proposes in the Second Supplemental Application, it is not seeking to service any customers outside of the Boulder city limits.  For these reasons, and to prevent future confusion, we grant the modification Boulder requests.  
19. We also waive response time to Motion to Modify because Boulder states that it is unopposed.
II. ORDER

A. It Is Ordered That:

1. The Petition for Leave to Intervene filed by International Brotherhood of Electrical Workers, Local No. 111, on January 24, 2017, is granted consistent with the discussion above.
2. The Unopposed Motion to Modify Interim Decision No. C17-0052-I and Requested Waiver of Response Time filed by the City of Boulder on January 30, 2017, is granted consistent with the discussion above.  
3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 8, 2017.
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� Decision No. C16-1053-I, issued November 17, 2016.


� Id.


� Decision No. C16-1148-1, issued December 15, 2016.


� The parties to this Proceeding are: Boulder, Public Service Company of Colorado, Commission Staff, the Office of Consumer Counsel, Tri-State Generation and Transmission Association, Inc., Climax Molybdenum Company, CF&I Steel, LP, IBM, Boulder Chamber of Commerce, University of Colorado at Boulder, Leave BoCo Out, and Twin Lakes Action Group.  The amici are: Poudre Valley Rural Electric Association, Inc., and United Power.  


� Rule 1401(c) provides the standard for permissive intervention:


A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.


� Decision No. C16-1053-I, Ordering ¶ 4, issued on November 17, 2016, provided for an intervention period for Boulder’s Second Supplemental Application ending on December 30, 2016.


� Decision No. C17-0097-I, ¶ 7, issued February 1, 2017.


� Boulder’s Response to Petition for Leave Intervene filed February 3, 2017.


� Id. at 2.


� Decision No. C17-0052-I, issued January 20, 2017.


� Id., ¶ 13.	


� Boulder Motion to Modify, ¶ 2 (quoting Decision No. C15-1360-I, ¶ 39, issued December 30, 2015; see also Id., Ordering ¶ 2).
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